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PREFACE. 



Mt diief otgect, in the following work, was to 
ledema the pledge I made to my own conscience 
while at Demerara, that I would, on my return to 
England, endeavour to effect something in favour 
of the Negro population in the Dutch Colonies, 
by representing to his Majesty's Government the 
defects of the Criminal Code in force there, and 
attempting to suggest the remedy. 

My next object was. to relieve the Proprietors 
themselves from the evils of this system, who 
suffer in common with the people of colour under 
it, and are besides burthened with a grievous ex- 
pense for the costs of the criminal prosecutions. 

The other inconveniences which they suffer 
under this code are sufficiently pointed out in the 
course of the work, and the various notes. 

Thetiefects that will, I fear, be found in the 
execution of the work^ and in the translation of 
the Edict, will, I hope, meet with some indulgence, 
when it is considered that it was undertaken and 

executed 



warn 



executed ^vithout any assistance, and after I had 
lefl the Colony. I have only to add, that some 
few slight verbal alterations have been made since 
the Report was presented by me to the noble 
Secretary for the Colonial Department, and a few 
Notes added on preparing the work for public*^ 
tion, which, although not necessary for the infor- 
mation of his Lordship on this subject, who I am 
aware has given it great consideration, yet .it 
appeared to me might be useful for the purposes 
of general information. 

I ca 
tives i 
by all 

It a 
coloni 
and hi 
add, t 
to whi 
my L 
have 1 
posed 
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REPORT, 



S^c. Sfc. 



To treat this subject in the manner which its im^^ 
portance demands, it will be necessary to consider 
it not only in the abstract as a Code of Criminal 
Law» biit also, with reference to the persons who^ 
by the constitution of the Colonies, are entrusted 
with the exercise of its awful duties, and further- 
more with, reference to the class of persons who 
are more immediately subject to its operation ; 
which latter olgect gives to its consideration the 
additional weight of the happiness or misery of an 
immense Negro population, whose lives frequently 
depend on its just interpretation, and whose rights, 
such as even a state of slavery allows, must there 
look for protection and recognition. 

I shall, therefore, commence by presenting a 
£uthful translation of the code itself, and then 

« 

proceed to point out the present practice and mode 

B of 
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of allying it in the CoIonieSy which will more 
conveniently suggest what alterations may be 
deemed necessary by his Majesty^s Government in 
their benevolent intention to secure to the most dis- 
tant and helpless of his subjects the protection of 
the law. 



In the year 1544, the Emperor Charles V,, 
having published his celebrated code of criminal 
law for the empire, termed the Caroline Constitu- 
tioniSy and being desirous, as Earl of Holland and 
Duke of Flanders, to remedy the evils occasioned by 
the great number of his vassals in the Netherlands 
claiming to hold courts of high jurisdiction, and to' 
grant letters of remission or pardon in cases of 
murder and manslaughter, publii&ed an edict 
which bad for its object to reistrict the exercise of 
tins right, and to prescribe certain regulations as 
to the mode of obtaining remission which should 
prevent future abuses. 

This first effort to establish something like a 
erinindl code in cases of murder and manslaughter, 
was, in the year 1570, followed by the ordinance of 
his son I^ilip IL ; the object of which was to 
abolish several abuses which still prevailed in the 

of crimtiud justice* 

This 
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This a few days after was followed by an ordi- 
nance of the same Prince, regulating the style or 
manner of proceeding in criminal cases, and which, 
as it was retained as law by the States of Holland 
and West Friesland after their revolt from the 
Crown of Spain, and has been ordered by them to 
be the criminal style at Demerara, and is now in 
force there by virtue of the placarts of their High 
Mightinesses of the year 1774>* regulating the 
manner of proceeding for the colonies ; I shall 
give a literal translation fVom the original of this 
code, as it was published by the Duke of Alva, the 
then Stadbolder or Lieutenant of King Philip in 
his Netherland provittces.t 

B S ORDmANCC 



'* The daose direetisg the ohserrance of thig edict it m 
follows : 

'' And farthermore the coart shall, in the pleadings, regulate 
" themselves by the style or manner of proceeding prescribed by 
*' the committee of ten, and in criminal proceedings after the 
** criminal ordinance and style of proceeding of the year 1070, 
** sa iar as the same is applicable to the constitatioa of the e<4o- 
'' fties and can be observed therein; and fkrtber,in every tUog 
*< not herein provided for they shall proceed according to the 
*' written or Roman law/' See note to Article Ixxiii. 

t In my translation I have followed the text of the original, 
itaMisfaed ia the Dutch language in the year 1(^0, as gtren 
by Prbfesaor Vooida» and printed at Ley den, 1792. 
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ORDINANCE OF PHILIP II. 

Regulating the Styk "which shall hereafter he held 
and observed in Criminal Process in the Nether- 
lands, published July 9, 1570. 

Philip, by the grace of God, King of Castile^ 
of LeoDy Arragon, Navarre, Naples, Sicily, Ma- 
jorca, Sardinia, the Indian Islands and Main 
Land, Archduke of Austria^ Duke of Burgundy^ 
Lothier, Brabant, Lemberg, Luxemberg, GueU 
derland, Milan, Earl. of Hapsburgh, of Flaa- 
ders, Artois, Burgundy, Palatine and Henegow, 
Earl of Holland, Zeeland, Namur and Zutphen, 
Prince of Zwae, Margrave of the Holy Empire, 
Lord of Friesland, Salines and Malines, of the 
City, State, and Country of Utrecht, Overyssel 
and Groningen, and Dominator in Africa and 
Asia : 

To all to whom these presents shall come, greeting. 

Whereas, by our ordinance, lately made for the 
reforming of criminal justice, we have declared 
that we, for the better administration of justice and 
the shortening of criminal process, and for the i%- 
lief of our subjects, would frame a general style or 
manner of j)roceeding to be held and observed in 
all criminal process, abolishing and making to cease 
the infinite diversity or rather confusion which 

prevails 
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prevails in this:: matter, in many and di&r^t 
places, we havB' therefore framed and* composed a 
just, and certain style or manner of proceeding, a9 
near as may be. to the written or Roman, law, and 
"which we, by the experience of the form and man- 
per of proceeding in criminal matters used in our 
kingdom of Spain, have. found to be the best, 
clearest, and most, practicable and just, . and in the 
way and manner as hereafter shall be declared and 
set forth ; which said style we will and charge shall 
from henceforth prevail and be of force and usage 

in all our said provinces of the Netherlands, any 

.. . . • 

usage, custom, statute, privilege, or manner of 
proceeding to the. contrary notwithstanding ; which 
said usages, customs,' statutes, privileges, or man^ 
ner of proceeding we hereby suspend, until that 
those who shall or may wisli to add to, or alter any 
thing herein, shall have shewn to us good causCt 
and that we shall have particularly and especially 
ordained and made order therein. 

.ARTICLE I. 

Confirms the preceding ordinance of the year 
1570, touching criminal justice. 

ARTICLE II. 

Apprehension; 
And conformably to the said ordinance we de- 
clare, that in order to* proceed judicially to the 

apprehension 
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apprehensioa of any criminal» one of the three fol- 
lowing requisites must be observed : either that the 
party be caught in the manner, cxJU^anie ddicto ; 
or ih^t a judge or magistrate's warrant be granted 
against him, upon due preceding information ^ or 
that some one has exhibited a criminal accusation, 
Und constituted himself a formal party, partiejbr^ 
meUc9^(L e. private prosecutor) in the manner pre- 
scribed 



Aim. 



* This right in private persons and individuals to institnte and 
condnct a criminal prosecution is now become obsolete in Hoi- 
land/and most countries^ since the institotion of a fiscal or crimi- 
nal prosecutor, although \ believe it yet exists in some parts of 
the German empire, and tiie criminalisto still recognize it It 
is partly recognized in the English law, in the old actions of ap* 
peal of murder, &c., and also in certain popular actions given by 
statute ; and while this ordinance is in force, it remains open to 
the party injured, if he observes the requisites required by the 
Roman law, from which it is borrowed. These consisted in the 
Denunciation Inscription and Subscription The Inscriptio is 
nothing else than the Denunciatio of the accuser given in to the 
judge, or inscribed in the pabGe tables, with a pledge or security 
to prosecute to conviction. The form is as follows : 

** Cos illis die ilh apud iUum prastorem vei procomuUm 
** h* Titiui professus est, se Maeviam lege Julia de adulteriis 
** ream deferre, quod dicat earn cum G, Sejo in civitate iUa, 
^ domo illius, mense ilh, contuUbus illis aduUerium commis' 
*' sisse.** 

The Subseriptio, which is frequently confounded with the 
other, is the undertaking of the accuser or informer to submit to 

the 
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scribed by the written law, which matter is left to ' 
the discretion of the judge, according to the cir- 
cumstances and nature of the proof adduced>with« 
out, however^ permitting or suffering calumny or 
false accusations. 

ARTICLE in. 

Apprehension upon fresh Smt* 

And we order, that injlagrante delictOf or imme- 
diately after the commission of the crime, all de- 
linquents shall, if possible, be apprehended, without 

waiting 
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the Bame pnnishnieDt in case he should be found to haTe brought 
a fake accusation. 
Brissoorins furnishes us with the following form ; 

Ego ille adversum te in rationibus publicif ad$i$to» Si ie 
injuste interpellavero et victus exinde apparuerog eadem 
pasna, quam in te vindicate pulsavi, me constringo, atque. 
consoribo, portibus iUis esse damnandum et pro rei totiusjlr* 
mitate manu propria firmo, et bonorum virorum judicio robo^ 
" randum dabo" 

* That is, when the party is pursued by the spectators, imme- 
diately after the commission of a crime, as in Afurtum manifest 
turn, when the thief is either caught in the manner, or seized by 
any one before he has secreted the stolen goods. This entitles 
the fiscal to apprehend without a judge's order. In the French 
law it is termed clamor pubUque, and gives the same privilege 
to the officer. For obserrations on the nature of the office of 
fiscal, see Appendix, No. I. 
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vaiting for any W9j*rant or dr^der ;of the judge, in 
ord^r that they tnay be imtnediately delivered over 
to their competent judge. 

ARTICLE IV. 

Apprehension under a Judge* s Warrant. 

And in case the party shall not be apprehended 

in manner aforesaid^ then we order that the judge^ 

who is competent to take cognizance of the fact^ 

shall, upon complaint of the proper officer,^. or re« 
presentation of the form?il party, or even ex officiOf 

diligently seek and inquire into such criminal acts 
as come to his knowledge, and, so far as the evi- 
dence of the fact appears sufficient, may proceed 
even upon half proof, vehement or probable sus- 
picion, to order personal apprehension and impri- 
sonment, or personal adjournment,! according to 

the 

* This is termed the preceding information^ and is composed 
of the process verbal and statement of the witnesses or accastrs 
ytreo in by the fiscal to the judge^ with a petition grounded there- 
on, praying apprehension against the party, or citation to appear 
in person. . . 

t Is a citation to appear in court on a certain day, to answer 
op charges prepared by the fiscal, and is a milder mode of pro- 
ceeding than by apprehension, and takes place in cases where the 
rank of the party requires this attention to his character and re- 
{Mitation ; or when the offence is not of such a nature, or the proofs 
la!id oyer ty the officer not so convinciiig aa to render immediate 

apprehension 
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the ^u^lity ^f ttiQ &ifm^ ; md the poraos and the 
inatter ab^U be tbu9 dt^oaqd* under the paia in 
our former ordmance in this behalf mentioned* 

ARTICLE ▼• 

S^xupe and. Ttwentonf of Qoods of Tarty against 
If iSNHfi Apprehension is granpsd. 
As confiscation of goods has since been abolish- 
ed by the placart of their High Mightinesses, Ist 
May 1732, this article is now obsolete. 

ARTICLE VI. 

Hearing on Apprdiension, 
After the prisoner is apprehended, he shall bg 
examined within twenty-four hours, if possible, or at 
the most within three days, by the judge or commisr 
saries, unless there be any lawful cause^ hindrance, 
or impediment, and he shall be bound to answer 
upon oath* to th^ tfi)th o^ the oiattera alleged 

c against 



apprehention necessary. No Wil i^ required in this case ; but 
when the party appears in eoart to tke suranons, he is consi- 
^mi as a prisoner tiil the conrt determines, after he has been 
heard, vhether he shall go into close confinement. 

* A doubt was enterUiaed at Demerara whether the prisoiier 
should not be sworn under tbis article, bat I never would suffer 
the oath to be administered, on accoont of the manifest danger of 
perjury ; in fact, tlie best criiiiinalists, as Cnjaetus Vbet, Mttthimi 
Jul. dame, and Professor Voorda, are expressly agiiinst it This 
question was the snbji^ of three debates tn pasmg the Criminal 

Ordinance 
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dgainst him, and also upon what he has to allegd 
in his defence, without, in the mean time, suffering 
him to get any information in the matter. 

ARTICLE VII. 

In criminal causes and matters, the proceedings 
shall be ex officio^ for the express purpose of in- 
vestigating the truth of the charges, either by ordi- 
nary or extraordinary process, and by short days 
and intervals. 

ARTICLE VIII. 

And the examination shall take place before the 
judge or commissaries,^ and greffier, or secretary, 

who 



Ordinance of Loais XIV. in 1670, but the opinion for the oath 
prevailed. 

It may be dbserved that Charles V., in his criminal code for the 
empire, published atAugsburgh in 1532, and termed the Caro- 
line Constitutions, does not require the oath in the interrogatories, 
although it is expiessly required in this article by his son. 

^ At Demerara, two members of the court act alternately for 
three months as commissaries or juges d^ instruction, t. e, they 
attend the examination of prisoners by the fiscal, and hold the 
roll of civil and criminal causes, in which roll or book of pleadings 
are entered the formal proceedings in the cause, such as filing 
' answer and replication, exhibiting and exchanging vouchers, 
examining witnesses and passing publication, and when these 
terms or steps in the cause are completed, they report the cause 
•to the full court, who fix a day for hearing. 

They 
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^ho shall first put down the interrogatories at 
length, and then the answers of the prisoner as 
they shall be pronounced to him by the judge or 
commissary,, without alteration or erasure. But 
a^lli alterations, corrections, additions, or explana- 
tions shall be written at length at the end of the 
ftn$wers, . and a note made thereof for further 
regard to be had thereto. \ 

.ARTIC]L.B IX* 

. : The. commissary shall also observe, during the 
jeK^cQination of the prisoner, whether he appears 
firoi. and consistent, or. wavering and inconsistent, 
and make a note thereof at the end of the answer, 

ARTICLE X. 

Reading the Examination to the Prisoner* 
After the examination is ended, the commissary, 
or the greffier in his presence, shall read the same 
to the . prisoner, that he, may. understand and con- 
sider, it well ; and . in case he wish to add thereto, 
or alter or efface any part, the secretary shall 
make a note against such passage, but shall not 

c . « alter. 



r They also sit as judges to try all civil causes under 600 
guilders. 

. ^ Foe form of interrogatories and examinatioD, see Appendix, 
No. II. 
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alteiv or effiice, or run the pen through aily part, 
as aforesaid. 

ARtlGLS JiU 

Signature of the Prisoner. 
This bdng done^ the prisoner shsdl ftign or Biib- 
scribe bis said confession or denial « and in case hi 
ieannot write, the said cottii^issary^ or soBli^ othet 
person present, shall sign it for him. 

AtttrdLg xit. 
The cdmniissary also^ and seK^retary, shall like- 
Hvise make a note at the bottom respectively, 
signed* by them, that the aforesaid answers of the 
prisoner have been read over to him, and that he 
has persisted therein, without having wished to 
make any alteration or addition, upon pain of fine, 
and amende for the omission. 

ARTICLE xtli. 

ItefAring upon AttieleSy and Con/rontation.f 
And when the examinatioii is es qffSdo, all the 

prisoners 



^ I I I i«4 



^ It is the custom also to patapfa the cahier or papers of the 
process by the judge : that is, to affix a particular mark to prevent 
forged or suppositious papers being introduced. 

All the steps in the cause and the process, sp to the defioittVe, 
is termed the instruction of the cause, and in France is condatted 
hj one ratoiber of the courts wlio istentred le juge d* instruct i<m. 

t Nothing is here said of the contumacy of the prisoner ia 

case 
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prisoners or parties accused ^U answer verballj 
to the questions that shall be put to them regu« 
lafly: ind in ordet*, and with a simple yes or no, 
adding thereto such eiiouse or defence as th^ 
bball think proper; and when there are sen^cai 
pdsbners, they shail be examined each separately 
Imd apart, and in the Same manner they shall be 
confronted with each other^ in case it shall be 
deemed necessary for the better discovery of the 
truth. 

AftflCLE 



case he refuse toanswer, bbt it sIiodIcI seem that in this case, as a. 
caius omissui, the practice of the Roisafi law itiiist be (bilowed. 
See Art. Ixxii. 

'' Qui tacei, non utique /aleiur : std iamen verum e$i eum 
" turn negare," De regulis juris 142. 

. This is the opinion of one of the most eminent of the Roman 
lawyers, and by the examples collected by Gothofred in this 
passage/ it appears the silence amounts to a plea of not gnilty» 
and th<at the judge must proceed to coa?ictiou by proof 
miiunde, 

Bort, one of the most eminent of the Dutch criminalists^ is of 
opinion Uiat the torture may be appUed in this case; batPro- 
iessor Yoorda has demonstrated the absurdity of this notioBp 
alibough ho admito the prisoner 4s by his obstinate silence gailty 
0f a oonteoipt* which may be ponished by fine and iuipriaonment* 
•r by confiaosient^ au ieeP9t on bread and water for a certain 
time* 
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ARTICCE XIV. 

Without Counsel • or Attorney. 
And the prisoner shall not be admitted to be 
heard by counsel, nor to make use of a written 
defence in the examination, except for speciid 
reasons^ according to the discretion of the judge; 
«ind we hereby abolish all usages, customs^ and 
manners of proceeding to the contrary, in whatso^ 
ever place they may- be, inasmuch as the same tend 
to hindrance and delay, and give rise to much 
dispute and cavil. 

ARTICLE XV. 

No Access to the Prisoner. 
And the cy piers, or gaolers, shall suffer no one 
to have access to the prisoner, or to speak to bim^ 
without a judge's order. 

ARTICLE 



* Before examination no one may be permitted to speak to 
the prisoner, nor can the jndge even grant permission before tbe 
hearing on interrogatories has taken place. 

With the Romans, and in France before the ordinance of I6d9, 
•the party accnsed even' of the greatest crime was defended by 
counsel ; but in support of this article itmay be observed, that as 
eoonsel are sup|[>08ed only to suggest the law, and the prisoner 
is here merely interrogated as to the fisict,* to which the most 
ignorant man may answer, it does not seem so unjust. 
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ARtrcXE XVI. 

Iri the sam6 manner, the prisoners shall be kept 
separate and apart from each other as far as posr 
sible, and no conversation or communication what^ 
Soever be permitted; particularly those who are 
accomplices, who shall be kept entirely separate and 
apart from each other. 

ARTICLE XVII* 

And in case it shall appear, by the answers of the 
accused or otherwise, that the crime charged has 
(been committed, a criminal claim and demand* 
or conclusion shall be taken by our Procureur 
General^ or officer of the place, with as little delay 
as possible. 

ARTICLE 



* This differs from the EngliBh form of indictment, inasmuch as 
it contains a long statement of the case, with the suhstance of the 
evidence on both sides, and a comment on the force of each part, 
tending to prove the gailt of the prisoner, and ends with prajfing 
the punishment affixed by law to the crime, if positive or other- 
•wise; if arbitrary, it leaves it to the discretion of the court; 

' In fact, it is a compound of the English indictment, the speeick 
of theconnselfor the prosecution, and the summing op of the judge, 
although that part of the fiscal's duty, to notice all that t^nds to 
prove the innocence as well as the guilt of the prisoner, and 
which is his duty equally with the judge, and expressly enjoined 
•by the twenty -fourth article, is too often neglected. 
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ARTicuc xrm. 
And in case the prisoner deny the fsd^t or 
propose any plea br exception, it shall be proceed* 
ed therein in manner as follows. 



* The prisoner mast not only deny the feet, bat the crime ; 
otherwise there is no litis oontesiatio or mue, as in cases of libel, 
irWein too often the issue of the crirne is confouQded ifith the 
issae of writing or publishipg, or one issue made to . serve for 
lioth ; thus the party, by the confession of the simple fact of 
writing or publishing, may, by an artful fiscal or prosecutor, Im 
^rawB into a pretended confession of the erime. A remaricaUe 
JB^tottce of this l^in^ occurred in Iho case of Mr. A. Van dcr 
Mteden, before the court of Holland, in the year 17^4, as relate4 
by Professor Voorda in his Treatise on the Criminal Law, which as, 
H deserves to be noticed, I shall translate. 
. BIr. A« Van der Mieden, having been criminally proceeded 
against in extraordinary process before the court of Holland, on 
account of a certain petition presented by him to the €tat^s 
General for the more speedy administration of jastice, had been 
previously summoned to appear in person before the said court, 
to answer to some expressions offensive to the court, contained ta 
a certain memorial presented by the sister-in-law of Van der 
Mieden to their High Mightinesses, and of which he was suspected 
io be the author. Van der Mieden was examined on interroga- 
tories several times, upon articles exhibited against him by the 
Procureur General, and each time persisted in denying that he 
was the author of this memorial. He then petitioned their High 
Mightinesses, complaining of the delay in the. proceedings against 
him, ill which certain expressions being considered as olTeBsive 

to 
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ARTICLE XIX. 

To wit| that when the prisoner prqMMiei any 

D plea 



to the court, the Pl-ocureur General, on the 8th of Jone^ ^^f\ 
that Mr. A. Van der Mieden should be summoned to answer on 
interrogatories on this new petition to the States, and obtained 
an order to that effect. Whereupon Van der Mieden was ordered 
to appear on the 10th June, the proceediugs against him on 
account of the memorial presented by l^is sistep-in^law not being 
Yfi cloaeda 4pd therefore (le nfLtprally eypepted (p ^ further 
h^rd on tha(> b^fpre any 6n,al d^ecij^ipfi th^rcfop, wbic|| in fact topj^ 
place ; for, on the 10th June, he was ordered \o answer pn nine 
articles exhibited against him, of which seven only respected the 
memorial. On the 8th article, he was asked if he was not the author 
of two petitions to the States General, which were shewn to him 
in the original ; and upoi| bi§ acj^i|of le^jging the writing, and that 
he wai^ the %athof pf ^bese two peMtiopif tp tl^fi ^t^te^ peneral, 
then by the 9th article, and from the comparison of the spiling 
of certain words in the two petitions which he had acknowledged 
with the same words in the memorial (which be had not acknow- 
ledged), a conclusion was drawn that he was the author of bothj 
shlcb conclusion he denied. 

Thus by a summons to be heard and answer on interrogatories 
in one cause, he was entrapped to answer and join issue with the 
Procureur General in another cause, and the confession drawn 
from him in one, as to the mere fact of writing and publication, 
became a litis contestatio, or issue in the other, without any 
previous defence; and the Procureur General took a criminal 
conclusion thereon against him, which he was not aware of antil 
sentence was pronounced. 
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plea to the jurisdiction* or any dilatory plea, he 
shall proceed as prescribed by our preceding ordi- 
nance, and immediately, in order that the cogni- 
zance and correction of crimes may not be de- 
layed. 

ARTICLE XX. 

To prwe an Alibi 
And in case the prisoner denies the charge, and 
sets up any defence as an alibi se defendendo, 
or other peremptory plea or exception, he shall be 
bound immediately to n&me his witnesses, that 
they may be heard and examined. 

ARTICLE XXI. 

Recolement and Confrontationf qf Witnesses. 
And the judge or commissary shall ex officio^ 
or at the request of the criminal prosecutor or 

formal 



* As the plea of incompetency and renvoi. 

At the time this ordinance was published, spiritnar persons, 
ngembers and followers of the court, and also the military, had 
each their peculiar tribunal, but by placaat of the States Gene- 
ral, of 30th April 1783, the military are subjected to the ordinary 
judge in all offences not purely of a military nature* 

t Recolement is the hearing again injudicio the witnesses 
who have been already examined when their depositions were 

first 
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\ 



formal party (if it be necessary to take further in- 
formation), recollate the witnesses already heard, 

D 2 and 



first taken, in order to ground the preparatory information. In 
strictness, the preparatory information should only he taken, and 
the ivitnesses sworn and examined in the first instance by the 
judge or commissaries (see Article xxvii), like depositions taken 
hefore an English magistrate, in which case the recolemeht would 
correspond nearly with the hearing of the witnesses at the trial, 
and the preparatory information with the information laid before 
the grand jury, to enable them to find the bill, fiut by the 
practice at Demerara, and other places, the prisoner is deprived 
of this benefit, as appears by the note to the twenty-seventh article. 

The priboner may not waive the recoiement. The reason is, 
that, as even confession, which waives all proof, is not sufficient 
for conviction till the crime, or corpus deHdi, is proved ; so is 
neither the waiving of the recolement or part of the proof to be 
admitted by the rule prius de re quam de reo inquirendum, A 
horrible instance is given in Ley ser's Mediiaiiones ad Pandecias 
of the danger of not attending to this rule, in the case of an un- 
fortunate girl, who was executed on her own confession at Ham- 
burgh for child murder, who, it appeared afterwards, being weary 
of her life from the wrretched state to which she saw herself re- 
duced by the death of her father, had accused herself of what 
she was not guilty. 

Recolement is an essential part of the process, without which 
it would be a nullity. Confrontation is not, but is left to the 

discretion of the judge. It consists in introducing the witnesses 

« 

separately, and making them repeat their evidence in facie, or 
before the prisoner's face. They are again sworn in this case* 
The prisoner may, during the recolement and confrontation, either 
pat questions to the witnesses or remain silent, without being 

guilty 
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khA ih the pf^setidd of the (Mtrty ttdcUs^ ; Ar at 
lea^t tadtice ishdU be served tkpbtl hitti bf the natneb 
bl^ the witnesses who ate to be produced against 
him, and^ in case it be necessary, confrontation 
l^hatl also iAkd ^lace, in order to eonstitute a full 
and perfect judicial proof; itd ifi Caused whefd li^ 
or limb are concerned^ the prisoner shall not be 
at liberty to waive the recolement. 

Aktitte xiiii. 
And the judge, before Co'mtllencitlg the itiqiiest, 
shall make an act or minute,* in which act he shall 

prefix 

guilty of contempt From what has been here said, it will be 
Aaaifest how dangerous and ionproper it is to leave the taking^ of 
the depositiOBs, in the first instance^ to the burgher officers of 
the districUij who are niei-e officers of the local miHtia, and act 
aa constables rather than magistrateis> for, in fact, there are no 
local nagistrates. See note to Article xxvii. 

* This act or minutb is the proper coratnencement of the ex- 
Irmrdtnary process^ or judicium ^atitradictqrium. No confes- 
siDB has been obtained by the previous stcps» the purties are now 
at issue, and a process is necessary ; but it must be confined 
Mtely to the point or matter at issue^ and on which the previous 
hearing has taken place. 

The form is as follows, muiatU mutandis : 

'* The commissaries having seen the articles exhibited by the 
" head officer of the place, as pnosecutor for the crown, agwnrt 

A. B. at present in custody, and also the answers of the said 

prisoner^ consider the parties at issue ou the fadls charged, 

" and 



it 
it 
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f^y^jc a tettn to th6 {Nitti^ Within i»bi6h saeh 

^fttt pfdceed to proof^, dit^ei' by mrritten ibfttru- 
ttetits 01* «^ittiei3es» .&& thfejr ttifty think fit. 

ARtlGLfe ^i!li 

Ckmhmibr^tkm arid Repfoath^S.^ 
And after the term fixed for the in^^uisitidti hds 
run, the christian and surnames of the witnesses 
to be produced against the prisoner shall be handed 
Ov^i" td hitn, itlst^&d df ptibli<5atiot)| Htld kt the 
same time the sirticles kM chdrges Upon which 
they have been examined, in order that the pri- 
donet- may be at liberty td take sueh dbjection6 to 

their 






and appoint the time of to the same, which term is to 

be peremptory, and within which the said jparlies are to be at 
liberty to produce such proof and evidence, respectively, as 
they may be advised and think fit. 

." Done and read to the parties, this day of in. the 

presence of us, C. D. E. F., counsellor commissaries, and me, 
I " G. F., greffier/' 

* That is, objections to the evidence. The names ooly of the 
witnesses produced against the prisoner, and the articles on 
which they have been heard respettively are communicated, but 
• not their depositions as in ordinary process, which seems hard, 
f as he can only thereby take objections to the witness's credibili- 

ty or competency ; but it must be recollected that he is present 
at the rec'olement and confrontation, and may then put such 
questions as be shall think (it. 



( a« ) 

their credibility or competency as he may think 
fit, and which he shall be bound to do without de- 
lay, in or.der to consider the same, and if necessary 
to admit him to verify his reproaches, which is 
but rarely to be permitted, and only when the re- 
proaches are peremptory, and go to the credibility 
or competency of the witnesses. 

ARTICLE XXIV. 

Witnesses to be heard ex officio, as well to establish 
the Innocence as the Guilt of the Prisoner*^ 
And the witnesses produced on either side shall 
not only be heard and examined on the facts ad- 
duced 

* This article is framed in the spirit of pure justice, and can- 
not be too much impressed on the fiscals, who too frequentl^^ mis- 
take the object of the sovereign whom they represent in criminal 
prosecutions. 

It is also peculiarly the duty of the judge to supply any defect 
in the fiscal on this head, and not to content himself with the 
evidence adduced, when he thinks more may be produced, either 
to establish the guilt or the innocence of the prisoner; the truth, 
and nothing but the truth, is the sole object of criminal investiga- 
tion on the part of the Prince, and when the evidence is insuffi- 
cient, and the judge placed in a non liquet, he is bound in this 
case to open points of office, as it is termed, that is, to examine 
the prisoner further, and call for further evidence if he see any 
possibility of obtaining it ; and not pass to condemnation or ac- 
quittal on the mere claim and demand of the fiscal. Were it 
otherwise, the fiscal would have it in his power to favour the 

prisoner. 
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duced by the parties, but also ex officio on the 
truth of the facts, with the circumstances which 
tend to aggravate or extenuate the same, coupled 
with the interrogatories^ so that the real truth may 
appear, and the innocence as well as the guilt of 
the party accused be established, and this at the 
discretion of the judge. 

ARTICLE XXV. 

Hearing qf Witnesses. 
The witnesses in criminal causes shall be heard 

separately, 

prisoner, by keeping back, or not seeking the best evidence, or 
even neglect to cite the party ; it is in this sense, and by virtue 
of the text in the Pandects, " Ne impunita maneant maleficia 
in provincia sua" that every judge is said to be a fiscal, and 
bound to pursue crimes ex officio, as is expressed in the differ- 
ent articles of this edict 

It is also particularly incumbent on a judge in the Colonies to 
see that the prisoner, especially if a negro or person of colour, be 
not terrified during his examination by the manner of the fiscal 
or officer for the crown, when called upon to answer to interro- 
gatories; or by his own manner as a judge in presiding. The 

« 

words of the Roman lawyer ought ever to be before him : 

" In cognoscendo neque excandescere adversus eot, quos 
*' mah$ putat, neque precibus calamitosorum inlacrymari ju^ 
** dicem oportet : id enim non est constantis et recH judicis, 
" cujus animi motum vultus detegiU Et summatim ila jus 
" reddei, ut auctoritatem dignitatis ingenia sua Augeat 
" Callistratus:'-^L. 19. S. I. ff. de Offic. Praef. 
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«^ar^ely, 99 is fitting, mi the 0119 vft^r %he otb^r^ 

9il4 Pot divers together, whatever m«y be pri^T 
|;i3nd#d of their hiiviqg a conjunct kqowleijge of 
the fwt, pr hAving bew pr$s?»t lat the time^ 

ARTICLE XXVI. 

Costs, hy whom to be p(iid» 
Concerning the costs, each party shall bear his 
own ; and in case the pri^pner^ through poverty, 
has no means, they shall be borne by the party 
mter^sb^dp or prosecutor, iii case there is mj who 
h^s the means. If not, they shall be at our charge, 
unless there be any custom to the contrary, as in 
several of our States, who are accustomed to de*- 
fray the costs and mises of justice from their re»> 
spective revenues, and which custom shall be 
observed as heretofore.* 

ARTICLE 

* Al PjeiQerara the party convicted is al^ coodeinfiefi ip tii^ 
«0^« of tha proseention ; but tbi:^, iu th^ c^se q{ siaveSf is fieve|r 
pM, altboqgh expressed jn their sente/icor 

The coats of the criq^injd procee4ing« there are very beavy, 
and are paid by the Colony, to the aqnouatof ^ove 20,000 guil- 
ders ajinttally. 

It is the custom of the fiscal to .employ a lawyer, w^ prop^res 
and fra9es all the pleadings, fj^d pbarg^s 6>r t)ijBip lu^c^^ng to 
tbe tariff, which is high : |i gpit^ar ia Pb^M^g^d ^r ey^fy int^rro.- 
gatory put to the prisoner oi wltnesff^, mi irbich f^e spjiietjines 
very numerous. ^ 

The 
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ARTICLE XXYII. 

InformaUon, by whom to be taken. 
And no information* or inquest shall be taken 
but by the judge or commissaries thereto deputed, 

£ and 



The commissaries and secretary are also paid for their 
atteudaDce, and the fiscal^s lawyer for every examination and 
pleading. 

* Whether the cause takes the form of extraordinary or ordi- 
nary process, depends chiefly upon the preceding information. 
There is nothing which requires more diligence and accuracy, as 
great abuses arise from loose and ill drawn informations, taken 
by persons not properly authorized, and it is expressly forbidden 
by the fifty-first article of the Criminal Ordinance. 

At Demerara and Essequibo they are too frequently drawn up 
and the depositions of witnesses taken, though not under oatb» 
by the militia officers of the district, who are termed burgher 
officers, and in this crude stale sent to the fiscal to prepare his 
interrogatories therefrom, and afterwards recollate and examine 
the witnesses therein, in court, before commissaries. 

The abuses to which this practice is subject are obvious. I 
have known instances of seven or eight distinct points in one 
question, and put in a leading form, as '' Did you not see ?" &c. 
&c. all answered by a simple affirmative or negative. Witnesses 
who are not properly examined, or whose depositions are not pro- 
perly taken iu^the first instance, too frequently, on the recolemeni, 
or second examination^ refrain, from a false shame, to make any 
alteration therein, or to correct their first answers. 

1 have suggested the appointment of local magistrates, to be 

ehosen 
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and an adjunct or greffier, not suspected ; and no 

• 

commissaries shall be appointed but for just and 
legal causes ; and the inquest shall in all cases 
be Subscribed by the said commissaries and ad- 
junct. And every deposition be signed by the 
witness, in case he can write ; if not, he shall set 
his mark, and a minute be made that he cannot 
write, as has been satd with respect to prisoners, 
on pain of fine and amende^ in default, by the said 
commissaries and adjuncts. 

ARTICLE XXVIII. 

Request of Release. 
In case the prisoner, during the process, shall 
pray to be personally released, the party* shall be 
first heard thereon, and whether he consent there^ 
to or debate it, the judge, after considering the 
process, shall determine, according to his discre- 
tion, whether the prisoner shall be kept in prispn, 
or in the custody of an officer of justice, or confin^ 
ed to his own house,t or be put into close confine- 
ment, 

-— — < I I ■ I I. I I I I II m il « . ■ .1 I. ■ I. ■ 

chosen by the Governor and Court of Poliey from the most re- 
spectable and intelligent inhabitants; to correct this evil, and I 
drew up a plan for this purpose, but nothing has yet been done. 

* That is either the partie formelle, or the fiscal, see note 
to Article ii. 

f Confinement of the party to his o\ni house is not in use at 
Deinerara ; it is borrowed from the Roman Law, by which the 

judge 



(27 ) 

. ment, or set at large on bail, or on his oath, regard 
being had to the quality of the person accused, 
and the circumstances of the case. 

ARTICLE XXrX. 

' Release^ how to be done. 
And the prisoner shall not be released but 
under condition to appear in person at the trial, 
or whenever he shall be required^ on pain of being 
declared guilty of the crime charged against him, 
and of being mulcted in his security or bail, which 
security shall always be in a precise and liquidated 
sum, at the time of taking the same. 

ARTICLE XXX. 

No Release to be granted before the Hearing on 

Interrogatories. 
And^e forbid any prisoner, in such case, to be 
released^* until he has first answered on the inter- 

£ 2 rogatories 

I ■ I w .1 I ■ ' 

judge was armed with the power to ase the militari manv, and a 
centurion or private soldier was placed over the party, according 
to his rank ; St. Paul, it seems, had a centurion placed over 
him. 

The form of release most in use at Demerara is termed hand- 
tasting ; a form by which the party takes the president by tha 
hand, pro tribunali, and binds himself to appear in court when- 
ever summoned, subposna confessi et convicti on default. 

* See Articles xiv, xv, xvi. 

Although 
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rogatories of the officer or accuser^ and also that 
the matter is thereto disposed in manner aforesaid. 

ARTICLE XXXI. 

No Release mthaut a Judge^s Order J^ 

And we interdict and forbid, in like manner, all 
officers to release or suffisr to go at large any pri- 
soner of their own authority, but this shall be done 
by the decree or order of the judge or commis* 

saries, 

' ■ ^1 ■ I » III I 111 I ' n m ■ I. I « I I ■ « »« I ■ I « I ■— — 1— ^M^^>1^^»M^— ly 

Although the party be provisionally released, yet the extra* 
ordinary process proceeds, and does not thereby become ordinary 
process, as some think. 

* It was formerly the practice for the fiscals to nsurp this 
power of apprehension and release. The secret camposiiions and 
coneussiims this gave rise to are well exposed by some of the 
Dutch writers on the Criminal Law. 

AtDemerara the fiscal apprehends negroes and people of colour 
not free without previous authorization, and the preparatory infor- 
mation taken by him is not submitted to the president or court 
for any order or decree thereon, but only used by him to form 
his articles or interrogatories thereby ; and be proceeds to exa- 
mination and trial without previous authorization or communica- 
tion iu the first instance : to deprive him of this power, under the 
present constitution of the Colony, and with a population which 
requires the most active and vigilant exercise of all the functions 
of the police, which are solely reposed in him, would perhaps be 
dangerous ; but in every other part of the process the same 
forms are observed as in the case of white or free coloured 
people. 
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saries^on pain of nullity^ and also of privation of 
office and mrnnde^ at our pleasure. 

ARTICLE XXXII. 

Extraordinary Process, 
And it is our further pleasure, that all criminal 
cases shall be conducted in extraordinary process,* 

and 



* Extraordinary process is a sommary mode of proceeding to 
avoid the delay of an ordinary criminal salt or process, which 
latter is conducted in the manner of a civil suit. 

It can only take place on the investigation of crimes which 
involve corporal punishment, as the party must be heard on in* 
terrogatories, and it is only this kind of offences which admits of 
apprehension, or citation to appear in person and answer on in- 
terrogatories. 

In ordinary process, the fiscal and the party accused, proceed 
as in a civil suit hy claim and demand, answer, replique and du« 
pUque, on the roll, with regular intervals or terms of fourleeu days 
each : exchange of inventory of vouchers on both sifies ; bear- 
ing of witnesses and reproaches or objections ; cross interroga- 
tories and pleadings ; all which, in the common cases of murder, 
manslaughter, theft, &c. are of no substantial service, neither to 
the party accused, nor to the cause of justice, since the party 
generally contents himself with pleading not guilty ; and being a 
mere question of fact, is generally very simple. 

For this reason, the legislator has been so careful here to ex- 
clude those formalities in plain cases, and the assistance of coun- 
sel, leaving the duty of the latter to the judge and fiscal, vide 
article xxiv^ but it will be further explained at the end. 
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and not in ordinary process on the roll of civil 
causes, except the matter be of such importance, 
and such difficulty and obscurity, that the judge, 
after hearing of the parties, shall decree that they 
shall proceed in ordinary process. 

ARTICLE XXXni. 

No Unnecessary or Superfluous Writings. 
In which case* we forbid the counsel and attor- 
nies to make use of unnecessary, superfluous, or 
impertinent and improper pleadings or writings, 
but only to bring before the court such as are perti- 
nent, without idle repetitions and calumnies, or 
false allegations, as some do, to confound right and 
lengthen the process by unnecessary terms and 
delays^ and this on pain of fine and personal 
amende^ suspension, and other punishment at dis« 
cretion. 

ARTICLE XXXiV. 

All Instruments in Writing in the Cause and Motions 
or Petitions to be signed, and the Originals re- 
gistered. 

All exhibits or instruments in writing, with the 

petitions 



* Thia is to be understood of ordinary process, in vhich alone 
counsel are allowed. 
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petitions or requests^ which shall be given over or 
presented in the aforesaid criminal process by the 
supplicant^ or some one duly authorized by him 
and adnutted by the court, shall be signed, and so 
far as the said papers shall be of further use in the 
said process, the originals shall be kept, and a 
copy delivered to the supplicant, and the secretary 
or greffier shall make a note or minute of the day 
that the said exhibits have been presented. 

ARTICLE XXXV. 

All Terms to be at short InleroalSy and peremptory. 
All the delays which are granted in the process, 
to prepare copies or produce written evidence^ 
shall be at short terms and intervals, from day to 
day, or from three days to three days, and all 
peremptory, unless there be lawful cause to con- 
tinue the same, as to produce absent witnesses, or^ 
other just cause, whereof the judge shall decide, 
according to his discretion, and the weight or 
difficulty of the matter. 

ARTICLE XXXVI. 

And in case the officer, accuser,* or prisoner be 
found guilty of any calumny or falsehood, or wit- 
tingly 

* That is, partie formellc* 
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tingly <Mr willingly to have made false cbai^es or 
allegations, they shall not be suflfered to go un- 
punished, but shall be punished according to taw, 
and with fine and amende at discretion, according 
to the circumstances of the case, and nature and 
quality of the said calumny and falsehood. 

ARTICLE XXXVir. 

Criminal Conclusion, \ 

And so soon as the inquisition is closed, and the 
respective evidence on both sides examined and 
cross examined, the judge shall, at the request of 
the party, or ex officio^ declare the process closed 
in law, and shall proceed to the definitive, in case 
he find the cause ripe for judgment. i 

\ 

ARTICLE XXXVIII. 

Sentence to be given according to tite Statutes and 
Laws of the Land^ and the written Law. 
And the judge and commissaries shall be guided J 

in their sentences by our decrees^ edicts,, placaats, 
and ordinances, in case there be any which apply 
to the case before them, and on failure thereof, 
they shall proceed according to the written or 4 

Roman law ; and where the pain is arUtratjf and 
extraordinary, they shall follow the principles of 
the law in apportioning the punishment to the 
ofience, and in cases of difficulty and importance, 

we 
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we direct the subaltern judges to consult persons 
learned and skilful in the law, and not suspected,* 
and to use therein such duty, exactness, and dili- 
gence, as is required by our aforesaid ordinance 
for the reformation of criminal justice. 

ARTICLE XXXIX.. 

Proceedings in applying the Torture or Question. > 

And-when the judge, having examined the pro- 
ceedings thoroughly, shall find the case and matter 
so disposed, or in such a state that, according to 
the rules of the law, the torture may be regularly 
applied,! the decree authorizing the question 

F shali 

* That is, not concerned iu the cause or any way connected 
"With the parties* 

This reference foradvicetended to put the inferior courts, as they 
urere.framed, into the hands of. some popnlar and leading advocate. 

It seems to owe its origin to Augustus, who first commended 
that the responsa prudentum, or opinions of the most celebrated 
lawyers, should have the force of law with the inferior magistrates ; 
they were afterwards selected and incorporated by Justinian, in his 
Pandects or Code, and form that part which is specially termed 
the Digest. 

f Many frightful instances are to be found, in the legal proceed- 
ings of the Continent, and particularly in the several Inquisitions, 
where this code has been in force for centuries, of the abuse 
of this article by the precipitancy of the judge, and his too ready 
compliance with the fiscal, when he prayed the question or torture. 
Tlie cy^eLiof Lpiii^a 'Cameron ^ may be. easily determined by the 
spttod application of the articles of the code on this head. 
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shall be written and pronounced to the prisoner, 
in order to execute it immediately. 

ARTICLE XL. 

H(m to proceed in case the Torture produce 

Effect. 

And in case the prisoner, on being put to the 
question, shall confess the charge against him, it 
is our order that he again be questioned within 
a day afterwards, in case he shall have been ac- 
tually racked, for the purpose of seeing whether hfi 
persists in his confession, in order to make a minute 
thereof, and whether he confirm the torture. And 
this second question shall take place without the 
torture, and not in the same place where the tor- 
ture was first applied. 

But in case he revokes his confession, he shall 
again be put on the rack, so far as the judge shall 
think proper, and shall be agreeable to law and 
reason; the judge regulating himself with re- 
spect to the signature and subscription, as herein- 
before in that behalf provided. 

ARTICLE XLI. 

How to proceed against any one loho stands the 

Torture. 

And in case the prisoner stand tbq torture, and 

nothing can be got from faimi fae shall not be again 

put 
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put to the torture without fresii proof,* but in such 
case the process shall be examined, to do right 
and justice as the cause and matter requires be- 
tween him and our fiscal and officer or party 
interested, whether to the acquittal, release, ex- 
traordinary punishment, or otherwise. 

F 2 • AHTICLE 



* Nieuwe indicie in the text. 

According to the Roman law, L. 18. S. L D. de questionibus 
*' reus evideniibfis argumentis oppressus repeti in questianem 
" potest.'* 

It was a great dispute between the doctors, whether by the 
words evidentibus argumentis, in this text, was to be under* 
stood new proof discovered since the decree for torture, or merely 
the old proof. Some have been of opinion, and even Matthaeos, 
that the party might be tortured again on the old proof; but the 
framers of this code have followed the more humane interpreta* 
tion, ^nd requited fresh proof nieuwe indicie* 

So in Frauce it was the custom to dismiss the prisoner, or de- 
clare him hors de cour, if he stood the torture, unless further 
proof appeared, and the decree for the torture contained the clause 
avec rSserve des preuves. But by the ordinance of Louis XVI* 
at Versailles, 24th Aug. 1780, this part of the criminal code of 
1670, authorizing the torture, was abolished. In Holland, the 
prisoner might, notwithstanding he stood the torture, be still 
punished by force of this article, hut with less, t. e. extraordinary 
punishment, than that affixed by law to the crime if fully proven. 
This was the case with the brother of the celebrated Pensionary 
De Witt, who, after he had stood the torture without confession, 
was banished for his supposed obstinacy in not confessing. 
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ARTICLE XLII. 

If hen and in what Cases the Torture is to be applied. 

And we further strictly forbid all judges and 

commissaries whomsoever to apply the torture, 

except in cases wherein it is permitted by law :♦ 

that 

fc 

I ■ I H »i. I I I Ml ■! I !■ ■ I-- II . II II. 11 II I 

* That is, by the Roman law, which requires three things to 
justify the torture, and which three must concur. 

First, the crime must be of a capital nature, or at least involve 
a very severe corporal punishment by the words ** CapUalia et 
'* airociora maleficia*^ — Lex 8, D, de Qvestionibus. 

The second requisite is, that there be not too much nor too little 
proof, t. €. not too much to render it unnecessary, nor too little 
to justify it, 

" Ad tormenta ita demum venire oportet cum suspectus est 
reus ei aliis argumentis ita probationi admoveiur ut sola 
confessio deesse eideaturJ* — Lex I. s. l,D, de Questionibus. 
The third requisite is, that there be no possibility or hope of 
obtaining further evidence aliunde to complete the proof, *' cum 
capitalia et atrociora malejicia aliter explorari et investi' 
gari non possunt,'* — L H, D. de Question*^^' Si aliter 
Veritas inveniri nonpossit" — Lex 9. de Quest, 
The great and frightful abuse that has been made of the tor- 
ture by the judges on the Continent, for centuries, has been partly 
owing to an unfortunate and nnfounded notion, which too fre- 
quently prevailed, that without confession it was impossible to 
pass sentence, however clear the proof; whereas neither by the 
Roman law nor by this Article, which is expressly borrowed from 
it, was the torture permitted where there was full proof, aliunde. 
By this edict the torture is expressly forbidden in such case; 
but nevertheless, the court of Holland in 1G81« under this notion, 

pal 



it 
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that is to say, when the thing is so clear, and the 
proof so apparent, that nothing seems to be want- 
ing but the confession of the prisoner to convict 
him without doubt. But where there is not full, 
complete, and perfect half proof, or where. :the 
proof is certain, we forbid the application of the 
torture, abolishing, as we hereby do, all customs, 

usages, 

put two soldiers, accused qf a rape, to the rack, to es^tort confes- 
sion, although the court acknowledged that the proof was 
otherwise complete. 

Another great cau^e with the tribunals for applying the torture 
in all cases where there was not volantary confession on the 
hearing, in order to extort it on the rack, was to avoid appeals, 
since, by the placaat of 1591, no appeal was permitted from , sen* 
teuces on confession ; but this could properly beuuderstDodonly of 
voluntary confession, and which alone is termed by the criminalists 
'* regina prohationum** Even the threat of the torture weakens 
and takes away from an honest confession part of its credibility* 
Another great cause. of the frequent application of the torture 
was the irregular practice of the fiscds and the bailiffs of the 
seigniories and country districts in praying the torture, or, as 
they termed it, the scherper examen, immediately after the hear- 
ing and confrontation, and without a previous process to convict 
the prisoner in judicio, which is expressly contrary to this edict 
and to justice, since, until this process has taken place^ neither 
the half proof requhred by this article to justify the torture^ nor 
indeed any proof, can be said to exist in forma probante, but only 
the suspicions arising from the preceding information. However, 
this has been the constant practice of the Inquisition, and the 
legislator seems to have been aware of these. abases by the 
vords in this article, «< We strictly forbid oor judges/' &c. 
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usages, statutes, or manners of proceeding to the 
contrary, which are rather abuses than otherwise, 
as in our aforesaid ordinance for the reformation of 
criminal justice is more at large mentioned ; and 
we require that in all cases regard be had to the 
qudity of the person and delict, and other neces- 
sary circumstances. 

ARTICLE XLIII. 

Alljinal Sentences to contain either Acquittal or 

Condemnation. 
And all definitive sentences shall be either con- 
demnatory or absolutory, and those which are con- 
demnatory shall contain expressly the punishment 
to which the prisoner shall be condemned, without 
leaving the prisoner to the discretion of the head 
officer of the place, as is the custom by abuse in 
some places, which practice is hereby for ever abo- 
lished, on pain of nullity of the said sentences and 
punishment of the judges and commissaries. 

ARTICLE XLIV. 

JRelease on Bail. 
And in case, after due proceeding in the cause, 
it shall not be found ripe for a definitive sentence 
of condemnation or acquittal, or even a decree to 
apply the question or torture, the judges or com« 
missaries shall, on account of the strong su^^ 

picions 



( 
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pidons which arise from the process aforesaid^ 
have the power only to release the prisoner on 
bail to appear again* when summoned^ as is the 

practice 



* The same^ principle is recogDized in the criminal ordinance 
of Louis XIV., and is termed a release upon a plus amplement 

The Dutch and the English criminal law are completely 
different in this article. 

In England it is the province of the jury, and not the judge, 
to find the fact : their verdict must he ahsolute ; they are not 
allowed to he in a state of douht, or non liquet, as the judge is 
under this article. 

A remarkable instance occurred at Demerara, a short time 
before my arrival there, of a white man, who would have been 
acquitted in England, being hung under this Article. He had 
been brought to trial by the fiscal, in extraordinary process, 
for the murder of his son. llie court were placed in a nan liquet 
for want of proof, and as the torture is not in use there, they 
released him under hand tasting, stipulatio judicio sisti, 
(see note to Article xxviii.) to appear again, subpcena confessi 
ac convicti, on being summoned. The fiscal afterwards ob- 
tained further proof ; the man was again summoned, and on his 
appearance was tried, convicted, and executed. 

Whether this Artitle should be allowed to remain in force, 
must be submitted, with other points, to the consideration of His 
Majesty's Government. 

It is to be observed, that the bail in this instance, or promise 
to appear again when summoned, does not properly last longer 
than the year, to be computed from the time of apprehension 
or citation to appear in person in the first instance, which is 

the 
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practice when the judge is not clear what sent- 
ience he ought to pronounce or what punishment 
to inflict ; regard being always had to the quality 
of the person or crime. 

ARTICLE XLV. 

Sentences to be pronounced openly. 
And all sentences shall be pronounced to the 
prisoner in the first instance, in the presence of 
the accuser and with open doors/ and again at 
the place of execution, to the end that the cause 
of the aforesaid execution may be known to 
every one, and serve as an example to all. 

ARTICLE XLVI. 

Every thing urged hy the Prisoner in his Defence 

to be heard. 
And in every stage of the process, even up to 
sentence and execution, every thing that can be 
urged in defence of the prisoner, and to prove 

his 



the time limited by the seventy-first Article for a criminal 
salt in extraordinary process ; and that, consequently, if the 
fiscal let this term pass without proceeding, the party is entitled 
ot be absolTed of the instance ; t. €• to have the writ and pro- 
ceedings quashed, and his security is freed ipso jure ; but a 
fresh suit mfliy be commenced, which seems very hard. 
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his innocence sh^U be r^q^lved, unless it shall 
appear tbftt it is clearly founded in cglunaqy or 

falsehood.* 

ARTICLE XLVIJ. 

Executttm qf Sentences. 

All sentences or decrees shall be executed 
within twenty-four hours after pronunciation, or 
sooner if necessary ; and those condemned to 
death shall be confessed, and their consciences 
prepared as far as possible for deatb> by admor 
nisbing them to pay r^^d to their aalvatioBi 
and to die in the Christian and Catholic fiutb^ 
and to suffer their merited sentence with resig- 
nation.* 

G Aanciif 



* AUboo^ll by the Roiqmi hw the partf has ten days t# 
appea) from all sentencea, lyhether civil or cri^inaly yet as t^i^ 
;irticle is express, the p^rly most appeal instantly, or wit^ip 
.t}ie twenty-ibar hours, otherwise the e:^ecQti9n mjii^ ti^ 
place; ^nd, therefore, it is the practice of tl^e co^irt Q/,Hpl,- 
lapd to fpmi|i4 the prisoner of the i^^cessit^ of appefiljiig; ,4f|r 
Jlj^litly if b^ has jsqcb inteqtiou. 

At P^marara thp appea) from ^n^s^vp^ a^Atepcpa ia}^ tf)^ IJMs 
St|i^t«s QeoeKal^ aD4 ^QQsie^aaiitly lyopr to thf JCin^ h QoMacU*: 
jrm ^^atenpea on ppafessi^p np ap^(^ 1^^^^ Jtiy yjirtpeof ihe||Ifr 
caat of WVl J but it ^i^y f^d b^ bpipn ,a fu^tipp irb^ti^r tib^ pfi- 
aoper bas cpnfeased, ?^bicb M^a c^iirt if upl ippmpptfpt.f^^/ppideif; 

favoor 
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ARTICLE XLVIII. 

Execution of Sentences against Spirittuil Persons^ 

And no priest or spiritual person condemned 
to death shall suffer the sentence of the law 
until he has been first degraded from his holy 

office, 

> ■ ■ 11 ■ I ■!■■ t I I IIJII. I ...I. . - .1 . I » I > ■ I I I I I I I 

fryour of iii own senteDce, and therefore appeal lays in Ihip 

To shew the clanger and impropriety, not to say cruelty, of 
trying negroes and people of colour by this process, I shall 
quote a case which actually occurred at Demerara during my 
firesidency. A slave had been indicted for an assault on a 
diieiiar, or officer of justice, and after the previous eic;amiriati<nv9 
had been dos&d, and the cause came on for final hearing before 
the full couH, the fiscal in his claim and demand, after stating 
the enormity of the offence, and that the slave had confessed 
the crime charged, prayed that he might be hung, as having 
been guilty of what is termed, by the criminalists, 'crimen 
qualificatum, or an aggravated offence, the person assaulted 
being a white. Nothing, therefore, remained for the court, 
on being satisfied that the negro had confessed, than to pass 
judgment. But on my questioning the prisoner to this fact 
he appeared very much surprised, and positively denied it; 
on comparing this vivS voce denial of confession with the 
slave's written answers to the interrogatories put to him by the 
fiscal during the previous examinations, it appeared that there 
really was a considerable ambiguity in the words used, and 
that the secretary had, in taking down the words, misunderstood 
him. This appeared the more clearly, when, on quashing this 
pretended confession, and allowing him to go into his defence 
by counsel, it evidently appeared that he was innocent, and 

be 
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d£Glde, and deUvered over to the hands of the 
secular judge. 

ARTICLE XLIX. 

Interment of the Body, when to he permitted. 

And the bodies of malefactors shall remain on 
the place of execution, and not be permitted to 
be buried except by the permission of the chief 
justice of the province, which permission shall not 
be granted but in the case of persons of rank, and 
where the crime is not of a heinous nature.* 

ARTICLE L. 

Confiscation of Goods. 
This article is now obsolete* 

ARTICLE LI. 

Manner qf Proceeding to Outlawry: 
And .where any person accused of any crime 
flees and escapes apprehension^ then the order 

G 2 decreeing 

he was conseqaenUy acqaitted, and the dienar, or officer, who 
had prosecuted him for the pretended assaalt on him, diamiaaed 
from hia office. 

■ * As no execntions for capital offences took place while I was 
at Demerara, I cannot state the practice there on this head ; 
bat I Aoold imagine this article is not obsenred. 

Upon this principle, which is borrowed from the Roman law, 
Joseph of Animathea begged the body of our Sationr from 
Pontius Pilate. 
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discre^itag j^i^rsonal apprehension dgctinst him shatt 
declare, on failure of apprehension, the sequestra* 
tion* of his property, both real and personal, in 
manner aforesaid, as far as the cause may thereto 
be in a state to decree the same, and that the of- 
fence charged be of a nature to involve confisca- 
tion; and furthermore the delinquent shall be 
summoned by open edicts whereof the form shall 
hereafter be declared. 

ARTICLE LII. 

I^ Hearing upon Articles. 
And in cases ^fpetsOnal citatidn^ ^hen the party 
appears, he shall immediately and first of all be 
heard and examined ex officio^ on interrogatories 
prepared for him, as has been already said in re- 
spect to those in actual custody, when it shall be 
determined whether he shall be committed to pri- 
son or let at large on bail, acicording to the quality 
of the crime and the person. 

AtiticLt int. 
Default against Nm-Appearers. 
And if a party when cited to appear in person ii 

guilty 



A ti 



* In this case a curator is appointed by the Court at D'eme- 
rara over his property, who is usually one of the creditoVs or 
friends. 
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guilty of default, then, by virtue of this first 
default, personal apprehension shall be decreed 
against him, and an inventory taken of his goods 
io tnantier aforesaid ; and in case he conceal him- 
self and cannot be founds he shall be proclatin<» 
ed and summoned by open edict, specifyitig the 
dime wherewith he is charged ( and there shall 
be three terms,^ each of fourteen days, whereof 
the last shall be peremptory, unless the judge or 
commissaries see fit^ for good reasons, to grant a 
fourth term^ ^ sttperaimdante. 

▲RTIClE hlVk 

Rewaxd qf Citation or Edict. 
And during the aforesiud ttinA of citatioiv the 
Hiarshal shall, at each citation or edict, affix at the 
^ace Where the prdclamttion is made a paper 
writing, containing the crime or ofience where wi<& 
the party stands ch«rged» and (he luunber of da^ 
&ults granted agaidst hitn.t 

ARTICLE 



« They mnstbeiUlI fettiteea ddystSKdi $ Mid If this timelt tM 
g^iVen the Court ikitufi qnsftli the irrit^ ttid eatmot ftmead It. 

t The fleeing; from jdstii^ te hdd hy all'tlie tsrittitrtilhits kn 
half proof of the guilt of the party, provided the corpm ^IkH 
l^^rotedt onneqaetitty, if Hierel^AflrMliy |^fi!tiottfe1Mfprotf in 
«^f^^«h%^ M M)^]^obM try thi* W&A^, th«& ttie flight es aH f iuli s ii^ 

and 
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ARTICLE LV. 

Purge of Default. 

And in case, after one or more defaults, the 

party appears or surrenders himself, he shall be- 

committed to prison, and condemned to pay the 

costs of the aforesaid edicts and defaults, which 

shall be levied on his goods. 

« 

ARTICLE LVI. 

Ban and Confiscation qf Goods against those who 

do not appear. 
And in case the party do not appear on the last 
citation, our procureur general, or fiscal of the 
p}ace, shall lay before the court his indictment, 
stating the crime wherewith the contumacious 
pai:ty; is charged, and the defaults granted against 
bifb, and pray the ban or banishment, and. cdnfis^ 
cation of goods, or such, other punishment asthe 
nature and quality of the delict and circum- 
stances 

and.reuders it perfect, ov plena probatio, and enables the Gonrl 
lo passa ^^nitive senten^ce. Yide Aijtiple^ lyii. . > 

Howevje^, the half proof ^supplied /by , the .flight of the party 

pay be dqinea^vay.by subsequent appearapce and defence. Vide 

Article lix. > ' , , • 

: . The mode^of proceeding ,in England^in .^hese ca^e^ U certainly 

prefaraUe to the mode preambed^by this aod the fpUQwiii^aij(i«l««; 
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stances of the case shall require ; and the judge 
or commissaries shall immediately, or within a 
short time, examine the proceedings and returns 
of the-n^arshal, to give such sentence, thereon as 
shall be meet. But the party shall, nevertheless^ 
be at all times received to clear his default up to 
the passing of final sentence on paying the costs. 

ARTICLE LVII. 

When the Ban find CkmfiscaHan against Defaulters 

takes place. 
But before passing sentence against any party 
who is absent, or decreeing banishment or confisr 
cation of goods, or any other punishment, it shall 
appear at least by half proof, from the claim and 
demand of the fiscal, that there is sufficient evi- 
dence to sutgect the party tp the question or tor- 
ture if present, which evidence, because of his 
flight, shall be held sufficient to enable the jiidge 
to pass sentence ; it shall also be necessary, before 
passing sentence, to examine the witnesses of the 
fiscal aa well to the innocence* as* to the guflt^df 
the party absent, in the same manner as if hejwere 
in custody, and also to recoUate the said witnesses, 
for, as far as is possible, to have the proof in due 

form, 



* See Note, Article lir. 
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form, since it is our will that contumacy alone 
shall not have the force of proof, but only serve in 
aid of proof ; and, lastly, the proceedings diall be 
regulated as if the party were present, and in 
manner aforesaid. 

ARTtCLB LVIII. 

Punishment on violating the Sentence qf Banishment. 
And sentence shall he given against those who 
are contumacious and in default, and the same 
punishment awarded as would be given against 
criminals who were present in court with the costs, 
and not always death, or other corporal punish- 
ment* 

ARTICLE lilX. 

Reversal of Outlofwry^ or Clearing qf l}tfatdt and 
Sentence qfEamshment^ to be opfiu at all Umes. 
Apd in case the party against whom, oo accoiiiat 
of contumacy or flight, sentence of death, with 
confiseatioci of goods or other punidimept, ka^ 
been decreed and pronounced^ shall return wkUd 
the jurisdiction, and, being appivhended* i6 pre- 
pared to allege any thing in juetifieation of Us 
absence, as well as in proof of |its tnnooence; it 

is 



* Vi4^ OJbi^rTatipHs siijht end. 



ifi our willy tbat be bt not ior|3p1o$ed dj^rein^ but 
that the proof brought against him by our pro*- 
ciireur general or fiscal of the plac^, during the 
absence of the said party, being nevertheless held 
as good and sufficient in law, the prisoner shall 
still be admitted to bring proof to the contrary, as^ 
it shall also be permitted to the fiscal to go into 
further proof,* if he shall think fit, in order to 
do the same justice between the parties as^ would 
bave been done in case the party who has fled from 
justice had been present from the b€;ginning and 
defended himself; saving, nevertheless, that the 
confiscation of the goods of the said party so out* 
lawed, or such other pecuniary fine or punishment, 
shall still remain in force and be of efiect, unless 
he return within the year of the said banishment 
or outlawry, in which case he shall be heard in his 
defence as in manner aforesaid, and on paying the 
costs qf justice. 

ARTICLE LX. 

Causes ofHeresy and Treason. 
But it is to be expressly understood, that for the 
crime of heresy or treason, or of former distur*. 
bances, rebellions, or sedition, and all other crimes 

H comprehended 



* Ampliatie. 
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comprehended in our ordinance touching religious 
matters, the proceedings shall be regulated after 
the manner prescribed by our said ordinance, and 
this present ordinance shall not be held as com- 
prehending or having place or effect with respect 
to the said crimes, whether past or future. 

ARTICLE LXI. 

How to proceed in the Case of Minors. 
And if the party accused is an infant or minor,** 
his curator or guardian shall assist him in his de-. 
fence; and if he have nonci then the judge shall 
appoint him one for the purpose aforesaid. 

ARTICLE LXII. 

Criminal Causes to be heard before Civil. 
And we order that all criminal causes be dili- 
gently conducted and proceeded in, and decided 

before 

* This is expressly, enjoiaed by the Roman law. Sex. 4, Cod. 
de auihoritate prtBstanda. Aud in case the infant has no 
gaardian, the judge must appoint him one, " ex officio. Lex. 11, 
Cod. qui petant tutor " whether the proceedings be in ordinary 
or extraordinary process. 

. When tins minor is a priscoierj the curator or guardian ad. fil^r. 
must be appointed him before he is examined on articles; for 
which purpose, in order to assist him with his advice, this 
guardian, contrary to the fifteenth article, must be allowed to 
have access to him before the hearing, although be is not per- 
mitted to be present at the bearing. 
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before all others, and that, for the better expediting 
of these, all others be postponed.. 

ARTICLE LXIir. 

No delay to be granted under Pretence of a Petition 

Jbr Remission or Pardon. 
. In like manner, as we understand that many &cal9 
and commissaries delay proceeding against crimi- 
nals, whether prisoners or fugitives, under tlie 
pretence that the parties have presented a petition 
for pardon, grace, or remission, the said parties 
frequently alleging, especially when imprisoned, 
false reasons and excuses, the better thereby to 
obtain letters of advice,* and obtain in the mean 
time a stay of proceedings : we order, that when 
any prisoner presents such petition, and that it is 
referred for advice, and the aforesaid judge, com- 
missary, or fiscal, is not by such our reference for- 
bidden in the mean time to proceed, that in such 
case they proceed to definitive sentence, or to the 
torture inclusively, and also proceed to the execu- 
tion of the said sentence, without awaiting the an- 
swer on the said petition. 

H 2 ARTICLE 



^ These are letters on the part of the sovereign, by which the 
petitioner's case is referred to the court to report thereon, and 
contain a clause of suspension or inhibitiou to proceed in the 
mean time, or uot^ as the case may require. 
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ARTICLE LXIV. 

Of Appeal in Criminal Causes. 
And whereas, in this part of our dominions, 
divers contrary customs and usages prevail with 
respect to appeal in criminal causes, inasmuch as 
in some appeals are permitted to the full court and 
president, and in other places no appeal whatever 
is permitted in the aforesaid matters: we there- 
fore decree, that in those parts where it has been 
the custom to permit appeals, that such custom 
shall continue to be observed until we shall other- 
wise order therein,* 

» 
t 

ARTrCLE LXV. 

At|d with respect to those places where the cus- 
tom is otherwise, we shall take it into our con- 
sideration whether any alteration or reform be 
necessary therein, and in the mean time they shall 
continue to follow their ancient customs, as hereto- 
fore, and in our aforesaid general ordinance h 

» 

mentioned. 

ARTICLE LXVI. 

No Appeal in Cases where the Sentence is by De- 
fault or Contumacy. \ 
Persons sentenced for contumacy shall pot be 

received 



* Some regohition seems necesstry tn tlie part 4^f hit Majesty's 
Govemmentf on this head^ id the Dutch Cdoaies. 
f That is, when tUey do not returo and purge their contempt. 
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i^ceived in appeal in those jurii^ictions where ap- 
peal is permitted ; but, notwiihstandiog their iH- 
teijection of appeal, such sentencia shall proceed 
to execution. 

ARTICLE IXVII. 

€!osis qf Criminal Prosecutions * 
And with respect to the costs of criminal prose- 
cutions, inasmuch as it is fit that some moderation 
or rule should be observed therein, which, however, 
is subject to some difficulty, we orde/ that, within 
a month after the publication of this ordinance^ 
all inferior tribunals claiming high jurisdiction, or 
the cognizance of capital offences, shall transmit a 
declaration and specification, both of the afoifsaid 
costs and also of the prison and gaol fees, into the 
hands of the judges of the provincial courts, who 
within a month aflter shall transmit them to us, 
together with the customary costs and fees \>f their 
respective courts, in order that the same may be 
examined and a reasonable and moderate tarif 
made thereof and again returned to them, and in 

•the 

• * • m • ' II ■ I I ■■ I I. II ■ . .1 I. ■■ I I I I , J 

* The practice in the Dutch Colonies, of defray lug the costs of 
eriminal prosecations from the public treasury, when the prisoner 
iu unable to pay them, is certainly just; nor is the injured party, 
or pn>Meiilor as he is<ter«ied lief«« saddled with any expense, i^ 

• ♦ 

is merely regarded as a witness. See Note to Article xxvi. 
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the mean time they shall regaUte th^na^lves as 
heretofore. 

ARTICLE LXVIir. 

Fines to be commuted into corporal Punishment of 

those who are unable to pay. 
And in* case any party who is fined in any sum 
is unable to pay and satisfy the same, then, in order 
that the aforesaid punishment may not thereby 
become illusory, and crimes and offences remain 
unpunished, we order that the said delinquents 
shall be punished in their persons, in conformity 
to and after the manner prescribed by the written 
or Roman law. 

Ir- 

ARTICLE LXIX. 

On the Sequestration of On^iscated Goods. 
Obsolete* 

i ARTICLE LXX. 

Mode of taking the account of sequestrators in 
above case. Obsolete. 

ARTICLE LXXI. 

Criminal Causes, within what time to be terminated. 
And although we have by preceding articles 
sufficiently declared that our meaning and inten- 
tion is, that in all criminal cases and delicts the 
trial should be by extraordinary process and short 

days 
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days and intervals, and that the judge, laying aside 
all other causes, should diligently and sedulously 

• • » 

attend to these, unless it be necessary to fix another 
term; yet, forasmuch as the accusers sometimes are 
guilty of delay in the process, and in bringing the 
cause to issue, as also in like manner the prisoners 
themselves, we order that such criminal process 
as is put on the roll, or contains many points or 
difficulties, shall at the latest be terminated within^ 
^ the space of a year from the tiipe of the appre- 
hension or commitment of the prisoner ; and in 
matters of greater weight or difficulty, and which 
i:equire further investigation, at the latest within 
two years, withiii which term we order that, without 
any excuse or pretext, all criminal causes be closed 
and determined, on pain of those being proceeded 
against by our fiscal, and according to the penalties 
by law in that behalf prescribed, who shall have 
been found guilty of any fault or neglect lierein.* 

ARTICLE 

* The notion of the fiscals, that they may repeat the hearing 
of thfe prisoner and confrontation as often as they think fit^ is in' 
direct opposition to this article. 

Two, or at the most three hearings, are all that ought to be 
permitted. 

In France, by the criminal ordinance of 1670, the greatest 
namber was three; there are instances of persons in Holland bar- 
ing been heard forty times, and who consequently have been kept 
all Ibis time in close confinement, without access of their friends 

or 
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ARTICLE LXXII. 

Criminal Sentences to he registered. 
And after the closing of the criminal pro* 
cesses the proceedings shall be carefully kept bj 
the judges and commissaries, or greffier, among 
the records of the court, for to answer in respect 
to the said sentence in case it shall be necessary ; 
and they shall not be burnt, or destroyed^ or given 
over to the party, as is the custom in some places.^ 

ARTICLE LXXni. 

Abolition of all contrary Customs. 
And we hereby abolish^ make void, and annul 

all 

- ■ ■ - 

or connsel, and eren beyond the period bf the year fixed by the 
law in tbia article. See note to Article xUv* 

I have known instances of valuable negroes detained ia prtson 
at Demerara two years under this tedious and expensive pro- 
cess, to the great injury and very, serious loss of their owners. 

The complaints of the planters to roe on this head, while I waa 
at Demerara, were frequent, but 1 had not the power to remedy it i 
nothing but the abolition of the code itself can effect a remedy. 

* At Demerara all the eriminal sentences are registered, with 
a short exposi of the reasons, and signed by the members, before 
they are pronounced in open court; they are afterwards read aloud 
by the greffier to the prisoner from the window of the court 
house, opposite which the execution takes place, and in presence 
of the court and fiscal. 

This Article, whatever alteration take place b the code, I 
s1\ould strongly recommend to be retained. 
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all customs^ criminal statutes, usages and manners 
of proceeding in criminal cases, contrary to this 
our said ordinance, ordering that in all cases not 
comprehended herein the proceedings shall be ac« 
cording to the common or written law.* 

ARTICLE Lxxnr. 
But nevertheless, in case any customs, privilegesy 
statutes^ and municipal or local ordinances or man- 
uers^of proceeding exist and prevail, not contrary to, 
but merely di&ring from this our ordinance, regu«> 
lating the criminal style, we have suspended and 
do heneby suspend them until the time they are 
presented and brought before our council to be 
examined, and that we, after such examination, 
shall have approved of and given the force of Jaw 
to the same. 

ARTICLE LXXV, 

Confirms the foregoing ordinance. 

I 

— — »■ ■ ■' ii.» ..I.. — T 

* The Roman law is supposed to have been introduced into Hoi* 
land« and to have had the force of law given to it, by the Earls of 
Holland, about the eleventh century ; but it acquired its chief force 
under the government of Philip of Burgundy. Hence, when the 
term Jus or Jus Scripium is used, it is understood to he t4ie 
^man law ; in the same manner as we, by the term law,i|i the 
abstract, nnderstand tlie Common Lav. 
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REVIEW OF THE CODE. 



By a short review of this celebrated code, which 
has been for centuries, in its substantial parts, the 
Criminal Law of Europe, the connection of its 
jdifferent articles and their respective objects will 
be more clearly seen : and this is the more neces- 
sary, as it has been accused of great uncertainty 
and obscurity, and more particularly with respect 
to the distinction between ordinary and extraor- 
dinary process, and the manner in which the latter 
should be conducted by the fiscal. 

The first fifty articles contain the whole course 
of a criminal process, from the beginning with 
apprehension or citation to appear in person, to 
the execution of the final sentence. 

It divides itself into three distinct parts or heads. 
The object of the first part, to Article xvii. inclu- 
sive, is to obtain the voluntary confession of the 
prisoner without process. 

Of the second part, from Article xviii. to xxxvii., 
to convict him, in case of denial or defence, by 

legal 



1 
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leg^l proof in judicial process, ¥7ith regulations for 
provisional release during the* process, under Ar- 
ticles icxviii., xxix,, xxx., and xxxi« 

Of the third part,. from xxxviii. to 1., to execute 
the sentence, whether grounded on confession or 
conviction, with directions how to apply the tor- 
ture, and complete the proof or cpnviction, under 
Articles xxxix., xL, xli., and xlii. 

Thus^ with this view and obgect, the first seven- 
teen articles contain all that precedes a criminal 
suit, as apprehension or personal citation, hearing 
upon articles and confrontation, with the proper 
precaution of confinement and non-access, under 
Articles xi v., xv., and xvi# 

The second part, from xviii. to xxxvii. in* 
elusive, contains all that relates to the criminal 
process itself, as substantive parts thereof. , , 

The third part, from xxxviii. to 1., contains 
all that follows the process when closed : as 
the application of the torture to extort confession 
when the process to produce sufficient proof has 
failed, and the use of which means or instrument 
is regulated by the thirty-ninth, fortieth, forty- 
first, and forty-second Articles. 

The remaining Articles, from xliii. to L, relate 
to the execution of the sentence, which is 
supposed to proceed on voluntary confession oh- 
tained under the first head, or on conviction un- 

I 2 der 
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der the second he*d ; and w^ich is either petfecU 
as obtained by full judicial proof in the process, 
or imperfect, and supplied and completed by ex^ 
tdrted confei^sion on the rack. 

Under this division, the propriety of the placing 
efkhe seventeen first Articles^ with reference to the 
bbject bf the legislator will be obvious, kiamelyj 
to avoid process by the vdurftary confession of the 
prisotier. Hence the use of hearing him on ar- 
ticles, and confronting him with the witnessed. 
All this ik no part of the pfbcess, but made to pre- 
cede St. 

If this fails, and the prisoner deny the charge, 
or propose any exception or defence, then the 
^cdnd part becomes necessary, and process be- 
gins. The thirty-eighth Article, which follows the 
close of the process, directs the judge what to 
consider in framing his sentence, supposing the 
process to have produced legal conviction. 

If this process in the second part fail in pro- 
ducing ^b^olute conviction, for want of sufficient 
legal pro6f in the judicitm contradictorium^ which 
has been held from Article xviii. to xxxvii. 

« 

inclusive ; but, nevertheless, there is, as the 
result of this legal investigation, in Jbrma 
probanie, at least half proof, or the semi plena 
probatio of the Civilians; then the judge is 
authorized to apply the torture by this edict, in 

order 
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order to complete the proofs by extorting th6 
confession of the prisoner : and consequently tiiei 
Articles xxxix*, xL^ xli* aiid xlii,, regulate itt 
application. 

Article xliii., in strict connection with the pre- 
ceding, supposes one of the two following casjed at 
the result of the torture, either that th0 prisooftf 
has confessed on the rack or withstood it ; iti eitber 
of which cases there must be a. definitive sentence^ 
consequently the following Articles, from xliii. tal^ 
give directions respecting the sentences in eitiier 
of the above cases. 

The remaining articles of the edict relate to the 
proceedings in outlawry and appeal, and are su£> 
ficiently clear and distinct. 

The criminal edict, viewed in this way, will not 
be found so absurd or ill framed as by some has 
been imagined: but, on the contrary, that all ift 
component parts have a necessary relation to ai^ 
connection with each other. It was retained by 
the Dutch as a wise and wholesome code of tli- 
minal justice, at the time they threw off their 
allegiance to the prince who framed it; and it has 
been continued, with few alterations, till the n$m 
constitution under their present Sovereign. At>d 
however time m^y have rendered it inapplicable 
in many points, and experience demonstrated the 
inefficiency and injustice of the torture, yet, with 

the 
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the exclusion of this part, which has since been 
abolished in Holland, and very lately, the remainder 
will be found to contain some of the most solid and 
pure principles of justice, and tend to shew that its 
framers were men of more than .ordinary learning 
and legal knowledge, and well acquainted with the 
abuses which must flow from the corrupt customs 
which then prevailed, in the practice of the flscals, 
and head officers or bailiffs of the districts or 
seignbries, and who frequently farmed their re- 
spective offices. 



9 

Distinctions between ordinary and ejptraordinary 

Process. 

1st. Ordinary process^ whether in a civil or 
criminal action, begins with a common citation 
and a claim or declaration on the part of the plain- 
tiff or accuser, and is followed by answer, repUquCf 
dufiUgue^ &c. on the rolL Extraordinary pro- 
cess is preceded by apprehension or citation to 
appear in person, the hearing upon articles and 
confrontation,* and begins with the naming of 
witnesses and production of evidence on each side, 

without 

-" — - - . , T - I ■ ■ ■ - ' ■ r T -M-\^-l 1 "—^ 

* See Article xx. 



.4^ 



•:* 



( C3 ) 

without any previous claim or demand in j^icio 
on one side, or answer injudUcia on tlie othen 

2 J. In ordinary criminal process, after answer 
and repUque^ the evidence is produced on both 
sides, the vouchers exchanged, and witnesses 
examined and cross-examined, and, after publicai- 
tion, their respective depositions communicated to 
each party- 

In extraordinary process the names only of the 
witnesses* produced on the part of the fiscal, and 
the articles on which they have been respectively 
heard, are given to the prisoner, but not their 
depositions or answers; consequently he cannot 
cross-examine, but only object to their competency 
and credibility. 

Sd. In ordinary process, the claim or declara- 
tion is filed before the proof. In extraordinary 
process the fiscal waits the event of the process to 
shape his claim and demand, or see how much he 
is entitled to pray against the prisoner. 

4th. In ordinary process the one party may 

exhibit in writing his objections {reproches) to the 

evidence adduced against him, and the other party 

his answer to these objections {salvatie) ; but in 

extraordinary process the prisoner must make his 

objections verbally and immediately. 

5th. In 

* See Article xxiii. 
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5th, In ordinary process the terms or intervals 
run from fourteen days to three weeks regularly, 
according to the style of the court. 

In extraoi^dtnary process, by the twenty-second 
article, they must be fixed by the judge ; and by 
Article xxxv*, from day to day, or from three days 
io diree days. 

6th. In ordinary process the party may appear 
1>y counsel or procureun 

In extraordinary process the party must appear 
in person, and, by the fourteenth article, without 
counsel ; no access is even permitted to biin till 
the hearing and confrontation is over, ami the 
judge has decided what form of process to adopt. 



\ 
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GENERAL OBSERVATIONS 
ON THE EDICT. 



p« t> H K I ■»■ 



If we consider this edict with the justice that 
is due to it, in cemmon with all ancient institu* 
tions and systems, and place ourselves at it were^ 
by abstraction, about the middle point of the six- 
teenth century, it must be regarded as a great 
e&rt for the time, and in fact as almost the first 
efibrt of modem Europe to purify distributive 
justice, by referring it to its legitimate fountaid^ 
the Sovereign. For this purpose it commences 
wi|b coikSrming the criminal ordinance which had 
been |)uibltshed a few days befixe^ and wfaidi bad 
for its otgect the abolisbing, suspending^ or Umit- 
ing all irregularities and privileges of the mine- 
raus subaltern tribunals claiming juriidicticui in 
criminal matter& 

At the same time, it can hardly be conaidmd 
.as saleable bo the present state of societyt ^ven 
in the Ceded Colonies, or to have contemplated 
the negro papulation oi the West Indies as its 
objects. 

K If 



( 66 ) 

If we regard the latter as a casus omissus in the 
Edict, whereby the state of nine-tenths of the 
subjects is not noticed, we must then supply it 
by the Roman law, as directed by the seventy- 
third and other Articles. But by that law,* 
this class of people are more severely punished 
fpr the same offence than free men ; their very 
condition is, according to the criminalists, sup- 
posed to communicate an aggravating quality to 
the offence, and render it according to their term 
crimen qualfficalum. 

Their evidence, also, was not held good till 
the vice or suspicion attached to it by their 
condition was purged by the previous application 
of the torture, which was supposed to render 
.them competent. 

This distinction in the Roman law, to the 
prejudice of slaves, with respect to the crimen 
quidificatum, although frequently quoted by the 
advocate for the fiscal, and pressed on the court as 
^ai argument for heavier punishment in the case of 
a negro than that of a white man, seemed to me 
to admit at least of doubt, and to require the in- 
terpretation of the Sovereign, and accordingly I al- 
ways gave the slave the benefit of this uncertainty. 

Some 



* 8ee note to Article xlvii. 
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Skmie regulatibn seems^ therefore, necessarjr 
under this head. Another objection to the Edict 
is intrinsic, and arises from itself and not from 
Its external objects. The application of the tor- 
ture, as pTescribed by Articles xxxix. xL xli. and 
xlii. to extort confession and complete the 
prooi^ is now clearly inadmissible, and although 
it is emphatically termed the question^ and has 
been too frequently considered as a substantive 
part of the process instead of an accident and 
mere auxiliary, yet several of the other articles 
of the Edict have a close relation to it» 

Thus by Article xliv., where there is not suffi- 
cient proof to convict without the torture, nor 
sufficient, u e. at least half proof, to^ justify its 
application, the party must in that case be re- 
leased under security, so that the indictment still 
hangs over him* This is certainly contrary to 
the notion of English justice, and seems to require 
some reformation 

Another objection to the Edict (and whether 
it be intrinsic or extrinsic, whether it result from 
the Edict itself or the confusion of those who 
apply it, I will not take upon me to determine), 
is the disputes which continually arise respecting 
the true mode of proceeding under it. In some 
cases, the Dutch lawyers differ toto coelo^ and 
even Grotius, in his Apology, . complains that 

K 2 it 
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tt was not prop^Iy undarstood or applied in ^is 
case* So sensible were the States Greneral oT 
the necesfetty of some altemlion in the Griminal 
Codo, that they hiive by several resolations au- 
thorized the revision thereof, and even appointed 
commissioners, but nothing was ever eflfected. 

The code formed by the Batavian Republic was 
not acted upon or considered as law at Demerara. 

However, this objection of uncertainty, from 
whatever cause it arise, certainly becomes more 
serious when viewed with regsird to the Ceded 
Colonies, and is at least an argument of the neces^- 
sity of some revision, the more especially when I 
can at least give the testimony of painftil expe- 
rience, that there was scarcely a criminal prosecu- 
tion of importance at Demerarfi in which some 
point q£ dispute between the Dutch lawyers did 
not arise both as to law and practice, and which 
reduced the court to the necessity of ordering a 
special argument 

Again, there certainly appears soinething absurd 
in <K)n^efing the flight of a person from justice^ as 
half proof, fon a floal sentence by Article Ivii., and 
coupliiig it with the half proof by evidence. 

These 

* In Fact, in a colony, vbere a man may be confino4 two years 
Hi gaol before be is brongbt to trial, this presamption of guilt 
Snom fligbi k Much weakened, and be may be said ralber lo flee 
from punisbment before trial tban sentence after it. 



\ 
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' Titfise ob^eotkms, ftod oUberd, aiiftiiig from Git 
criminal edict itself, would not however justify 
aie in chaining it as generalij absurd aiid uDJtist» 
which I am by qomeafos dis^Mssed to do$ when I 
consider how much it has improved in many p<^nts 
on tiie Jtnman law, and ho^ many of its perplex- 
tog sdtrtleties and refinem^ts jt has rejected ; but * 
stilL it must be confessed that it was framed at a 
time when all that deserves the name of criminal 
jurisprudence was yet in its 4ifoncy, and the sta«- 
tiite book was deG(;n'med with such articles as these t 
f< Q^ens se ad docendam magiafn ^ mnikms 
y^ alteri permciem ex mcantatione^ ita, ntpostminas 
aUeri damnum ex cattsis prosternaturaHbus datum 
Sit: vel cofwersari cum magis et vcneficis, out 
'* utens relms suspieionem magke in^entlhus cuni'^ 
^' primus si antca de isto crimmejuefit diffixmattt^^ 
.« iSud Siffficientem causam Uniurm preeUt.^^^ 

Articte 

' ^— ^— ^**— *»*■ 1 1 I » I < I '. I I I I t I 1 > m I 'l » 1 t • wi tm '* » ■■■>■■ »» fc j ■ I «««i* Milt ■*« • 

* In the case of a woman who wa9 indicted under tht« fic|i4$le 
for conversation with devils and necromancers. 

She confessed the crime, which could not otherwise have been 
cilearly proved ; but a very nice point of law vas reserved in her 
'fiivoaF: — whether she was not entitled to the benefit of the 
extenuating circiiiii«taiioe8> which she had contrived to introdnce 
into fmdcwpte with her confesaion* and to have Imt oonfessioii 
read nrhol^ and entire ; or whether judgment should be pateed 
.upon that part ouly whieh related totha criine. A long arg«- 

'.men* 
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Article idiv. of the Carofiae Constitutions for tlie 
£mpire« • ^ 

But the most serious objection to this code is 
extrinsiC| and arises from the persons entrusted 
ivitfa its application and interpretation. 

It evidently presupposes a degree of legal know* 
ledge in those who are to administer it which is 
rarely to be found even in Europe, and yet it is 
law in the Dutch Colonies I A vast deal is omit^ 
ted therein, which k is taken for granted by the 
framers of this code will be supplied by the learn- 
ing and practical knowledge of the judges, and the 
viginH annarwn lucubrations. Hence the conti- 
nual references to the common or Roman law. 

The persons called upon by the constitution of 
the Dutch Colonies to possess these requisites, to 
be familiar with the corpus juris, to lead the pri- 
soner through the labyrinth of a criminal process, 
and defend the negro against his own simplicity 
and the entrapping questions of the advocate for 
the fiscal, are seldom versed either in the law or 
the language in which it is written. They are 
nevertheless required by this edict, first, to con- 
sider 

raent on this point may be found in GrivelioB* Decisions. Bee 
. also the case of Bloiint v. Burrow, Ist Yesey, Jan., 646, where a 
aimilar point of law occurred ; also Maddock^s Chancery Prac- 
tice, vol. ii. p. 446, and cases there cited. 
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sider of the admissibility of the evidence, next 

«. 

the various and refined distinctions therein of th6 
criminalists, and lastly, to weigh the whole with 
4U the accuracy of a mind accustomed to the 
subtle divisions of fractional proof.* 

But it may still further be asked how, under so 
difficult a duty, they are to satify their consciences 
and the rule ? '* Ut quas desunt advocatis partitan 
*^ judex suppleatJ^ Another and still greater evil . 
follows from this, that men so placed as judges are 
too apt to neglect the statute, and run into what 
is termed cerebrina cequitas^ or fwild equity* 

The Dutch courts of criminal and civil jurispru- 
dence were extremely numerous in the mother 
country. They reckoned in Holland and West 
Friesland alone upwards of one hundred courts 
claiming jurisdiction in capital offences by virtue 
of ancient grants from the Earls of Holland, or 
as attached to seignories or lordships, independent 
of the Provincial Court of Holland, and the High 
Court, which alone deserve the name. 

The 

■ ■ ■ ' " !■ ■ III II . I I. ■ ■ II .■ I .,, . .1 1. I I I 

* In the crimiQaliats^ we find all that with us coDstituteft pre- 
samptiTe proof sabdivided into judicia signa adminicula pre" 
tumptiones conjectures dubia et suspiciones, and t)]e proper 
-and pecnUar force of each gravely weighed and examined. See the 
^OaroUne Constitutions, and also Farinac, Questiones, item JuL 
Clams, et Lib. 6; fine Quest . 20 Carpxavius Praxis Crimi* 
mKs. 
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. The otbera wcnre compoted of meQ a&lected 
fcom the citifieos, orn uPrafea^w Voorda observes, 
from the ma» of the people. Jt cn^hi not, f hene- 
fore^ to be matter of surprise that tl^ High Court, 
in their Report to the Statea-^General in the }nBar 
1744, in the case of an appeal from one d* these tri- 
bunals, observed, that it was a thing well known 
th^ there were aa many different styles and tnaa- 
ners of proceeding in criiainal cases and exttaordt- 
nary process as there were different tribi»ials in 
the Seven United Provinces. 

The same bad poUoy of the Dutch, in distin- 
guishing between th^ administration of the law 
^nd the interpretation of it^ by committing the for- 
mer ta persons not bred to the pcofesalon, and leav- 
ing tbe latter to those who ar^ has prdvmled in 
their ootonies* The same classy ad i& the itiferior 
tribunals of HoUand^ are chosen,, or rathdr cottir 
pelled ^ to exeirdfie the judicial functions in the 
colonies } a duty moat diatressiDg to tbei%. and 
the subject of frequent complai^.t } cen$eq\ientl^ 
in cases of difficulty, they are obliged, and indeed, 
required and authorized, by the thirty-eighth 
Article of this edict, to consult some person at the 
bar, on which no comment is necessary. 

The happy institution of rm prius judges and 

judges 

* A heavy fine is imposed at Demerara on those planters who, 
having been chosen to sit in the court of jastice, decline the ofiice. 
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judges of assize in England, by which the criminal 
jurisdiction in the provinces, with few exceptions, 
is given solelj to judges appointed by the sove* 
reigHf and who all proceed from the same school, 
bas given a certainty and consistency to our crimi* 
nal jiirisprudence, which is the greatest security to 
the subject and the greatest honour to the nation* 
Were something like such a system to be esta- 
blished ID his Majesty's Colonies ; were the inter* 
prejtatiba and application of the law confined ex- 
pressly and solely to those who have made it their 
Inclusive study, and the finding of the fact alone 
permitted to those who are not enabled by educa- 
tion to connect aod couple it with the law ; it 
would be the greatest advance towards raising the 
cbajracter of the colonial courts that has yet been 
madei and would reflect the highest honour on 
the ftdimnistration which should undertake it and 
carry it into e£Eect ; it would, in fine, accomplish a 
greater change in the state of conflicting society 
^ere, tiufi is at present admitted to be possible by 
one party, and even more than what is now efir<* 
«£fidy imd anxiously anticipated by the other. 
Titt courts of justice, under such a constitution, 
and acting in conjunction and harmony with the 
legislative assemblies, might, by the liberal and 
benignant interpretation of ijuestjiops concerning 
freedom, progressively improve the oond^tion of 

L the 
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the negro, and gradually melt away, like the 
change* from infancy to manhood, or from twiKght 
to noon day, the difference > between him and the 
white man, without violence either to property or 
person, which must inevitably take place where 
the question is considered and acted upon preci- 
pitately and abstractedly. 

Till such, a system as this is introduced, I hardly 
dare venture to touch upon the important question 
of . the admissibility of the evidence of slaves in 
criminal cases. 

Their evidence is not admitted at Demerara, 
and the law there, to convict, requires at least 
two unexceptionable witnesses, ** duos testes omni 
^ ejxeptione nuyores.y 

It is evident that, whilst slaves labour under 
this disability, it will be very difficult, for the most 
diligent public accuser or fiscal to convict a white 
man. And all that class of crimes termed by the 
criminalists ^^ crimina Jacti . transeuntis/' which 
leave no '^vestigia*' to prove the corpus deUcUf 
and trace the offender, are in gre^ danger of re- 
maining unpunished, since it is chiefly by slaves 

and 



* The chaoge from a state of villenage« or slavery^ to freedom, 
has actually taken place in England, and principally by the mode 
here suggested. 
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and . domiBstics that such crimes can be p royedi 
Bbt although the civil law, in this respect, has re- 
kuced considerably from its severity of proof, yet, 
at the same time, I am not prepared to suggest the 
admissibility of the negroes in their present state, 
but would rather leave it to be expected as one of 
the desirable consequences of previous mental cuU 
tivMion and improvement. ' ' 

. With respect to any alterations in the code 
itself, it will be manifest, from the mere perusal of 
it, that all the difficulty, delay, and uncertainty 
arise from the mode prescribed for the investiga- 
tion of the charges or finding the fact, and thufif 
the. evil suggests its own remedy. The office of 
the judge and the jury are therein confouwded 
throughput, and which is not peculiar to this code. 
( The commissaries or judges of instruction are 
firsts to take the denunciation ^ or preceding infor* 
xhatimi, and ^ on it to determine whetber they will 
issue a warrant, < which is with us the office of the 
local or police- magistrate. Secondly, they are to 
detefmliieby Article xx., after hearing tl^ prison- 
er on this information and confrontation, whether 
process is necessary, or that he shall be put oti h& 
trial. In this they perform the office of the grand 
jury in finding or rejecting the bill, except that 
the prisoner has the advantage under the Edict of 
being previously heard and confronted. Lastly, 

L « they 
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they perforin, in conjunction with the other mem^ 
bers of the court, and combine the office df the 
petty jury and of the judge j; and, by Articles 
xxxvii* and xxxviii., not only find the fact, but 
apply the law to it. 

The separation of these duties has been found 
sb advantageous in England, that I may venture 
to suggest the adoption of it in his Majesty's 
Dutch possessions ; and I trust it will, if adopted, 
be found not only the greatest relief to the coa-r 
sciences of the members of the courts individually, 
but also the gre£itest source of security and pros** 
perity to the Colonies themselves. 

In this hope and wish, I respectfully submit the 
Ikbove observations to the consideration of the 
Noble Lord who now presides over the Colonial 
Department ; and in the perfect confidence, from 
the anxious and unremitting attention that I havd 
witnessed oh the part of his Lordship to remedy 
abuses, and to do justice even to the most friend* 
less and liinprotected, that all that can possibly h^ 
accoff^plished of his Lordship's wish to reform the 
Ciina&ial Code in the Ceded Colonies will he e& 
fetted. 

% J# HENRY^ 

Late Presides! of the GoitrU of CrimioU and Ctvil 
Justice of Demerara and Easeqaibo, 
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APPENDIX, 



No. I. 
OFFICE OF FISCAL. 

This is an office of very high antiquity, and took its 
origin from that of the Procurator Couaris^ which waa 
first created by Augustus, to guard his fiscal rights and 
sources of private revenue in the provinces ; for this 
purpose he sat as judge in causes of this nature, and was 
also empowered to administer justice generally in the 
absence* of the president of the province. f 

Afterwards regular advocates of the fiscal, (nt poblie 
revenue, were instituted by the Emperor Adrian. 

This office, firom its use, was adopted by the different 
states of Europe to defend their revenues, and the per-* 
sons holding it termed, in the Latin of those ages, ^ca- 
lini and fiscales. In Holland this officer was termed the 
advocate fiscal, and ^cal civile. Afterwards, when, to 
prevent the delays in criminal justice, on account of the 
odium and the danger attached to prosecutions by indivi • 
duals and private informers, a public criminal prosecutor 

J was 



• Vide Bynkenhoek Obsenrat. Juris. Romania lib. 2. cbap. 21. 
i In tbis cbaracter Pontios Pilat«| asprsctfralor cwarUp sat at Jn^ge of 
•ur Safiour. 
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was found necessary, the duties of an advocate fiscal 

criminal were added to those of the Jiscal civile^ and 

this officer had ibr his adjunct,* or assistant, hisprocureur 

general or attorney, and who was his inferior in rank ; 

the one being termed advocate, and the other procureur 

or attorney. But by an agreement between the States of 

Holland and Zealand, in 1693, these two offices were 

united, and the person filling them generally termed the 

procureur general ; and in order to ensure sufficient <• 

learning for this important station of advocate fiscal, it 

was, bj a resolution of the States of Holland in 15^, . 

declared, that no person should be admitted to the office 

of counsellor or advocate fiscal f who had not taken the 

degree of doctor or licentiate in law, except noblemen, 

according to their privileges. 

But a short abstract of the instructions for the advo* 
cate fiscal, published by the States General l&th Novem- 
ber 160S, will give some idea of the chief duties of his 
office. 

Ist. He. is chai^d to undertake and maintain all 
causes. affecting the rights and interests of thexepublic. 
. 3d. For this purpose, to.mak^ himself €jr officio a 
paiiy in all suits and matters before the States General 

. . or 



• Thus, by the further instructions in 1606, the procnreur general was to 
fiirtber the process and prepare the papers in the cause for the advocate fis- 
cal» .to consult him as to the proceedings, and not to leave the precincts of 
the court without his permission. 

+ The celebrated Grotius was, on account of the splendour and prascosity 
of his talehts,' created advocate fiscal of Holland and West Friesland at the 
age of twenty-three, and while, accoi*ding to the Dutch law, he was still a 
minor. 
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or Court of Holland^ wherein these rightB may be affected 
or come in question. 

3d. Further, to watch over the due observance of the 
laws and ordinances of the realm. 

4th. To take information of all abuses committed by 
public officers and all persons who receive salaries from 
the Republic ; also to prosecute in cases where fines or 
confiscation of goods are concerned. 
' 5th. In case of the infringement of any of the laws in 
force, he is bound, immediately, on discovering the same, 
to communicate it to the Court, to await their order 
thereon, whether he shall proteed to take preparatory iU" 
formation in order to prosecute the party ; but he is for- 
bidden to commence any process wUhout the order of the 
States or the Court, 

6th. When this is obtained he is to proceed, ex officio^ 
according to the laws and statutes in that behalf pro- 
vided, and on failure thereof by the Roman law. 
/ 7th. He is bound to give his advice sincerely and 

impartially to the States and the Courjt in all matters 
wherein it shall be required. 

8th. And to be the more impartial thereon, he shall 
not take any fee or salary from any one, or act as 
advocate in any cases on which he may be consulted by 
the States or Court. 

9th. He js. required to reside near the Court, in order 
that he may be more conveniently referred to ; and for- 
bidden to quit the precincts of the Hague without the 
previous consent of the Stadtholder or President. 
• lOtli. In taking information by order of the States or 
Court^. be is icharged to exercise the greatest justice and 
impartiality in order to discover the real truth, nOtiiag 

all 
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all that 19 alleged in defence of the party accused, and 
taking special eare of the interests of the States. 
* 1 1th. He is charged to watch over the laws for regu- 
lating the army, whether civil or criminal, to see that 
they are duly observed, and to assist the military courts 
in the instruction of the process to enable them to do 
right. 

12th, Idth, 14th, I5th, 16th, and 17th relate to the 
same subject, the furtiierance of justice in military causes, 
whethercivil or criminal. 

18th. He is enjoined, in whatever place he may be, and 
in all causes, to conduct himself as a trusty and diligent 
fiscal is bound to do, and at such a salary as shall be 
fixed by the Stadtholder. 

19th. He is directed to keep a sworn secretary, to 
register and preserve all ofScial papers. 

90th. He is permitted to use a sworn officer or mar- 
shal of the court, to serve citations, and do other official 
acts. 

21st. These instructions are declared to be provisional, 
and subject to further alterations. 



It will be apparent from these instnictioiis that ike 
office of Advocate Fiscal, or Proeureor General, has a 
great resemblaaee to that of our Attorney Gesicral, ex* 
eept that die ladv^cate fiscal or proeueeur gvneral is not 
permitted to iie a erimiiial infomstion witiMkut a {iraFioav 
arcfer «f Hie Conrt, anfl tiiftt tl» offine of ptoseetiting 
feleims, 4cc« Ivy iadiefciaeait is m Ma country nioite Sb^ 
tivot. 

It 
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It further appears, from the instructioDB for the Court 
of Holland by Charles V. in the year 1531, that the 
advocate iSscal and procureur general were considered a« 
suppoosts* or oflScers of the Court, and might not leave 
its precincts without leave from the Stadtholder or Presi- 
dent. 

The procureur general and advocate fiscal were at 
liberty to act as counsel in private causes, and wherein 
the crown was not concerned. Latterly the different 
public colleges or bodies in Holland belonging to the 
State, had each their own fiscal, as the admiralty and war 
department, and treasury or chamber of accounts, and 
who corresponded with our counsel for the. admiralty, 
treasury, &e. 

It was the office, also, of the advocate fiscal or procureur 
general of Holland, to claim jurisdiction and bring 
before the Court of Holland all criminal causes wherein 
the local fiscals or bailiffs were tardy, and did not pro- 
ceed within the time required by the criminal ordinance, 
and their respective tribunals did not compel them to 
proceed. 

It was his duty, also, to bring their. conduct before tlfe 
' Court by a sort of criminal information, which was autho- 

rized by its instructions to take cognizance thereof, but 
as no such officer, with respect to the Dutch colonies, 
exists in this country, although it existed in Holland and 
was found highly useful, such mattes come properly 
before the privy council. 

. The fiscals of the country tribunals and different 
districts were of course local, and their functions cpn- 

M fined 

* Subp9tiii, 
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fined to the pursuit of crimes c6mmi4ted within 4heir 
jdrisdiction, or violations of the local laws and regula- 
tions. All meitters relating to the State were necessarily 
referred to the procureur general. 

Tbey were not authorized to apprehend, except in que 
of the three following cases, by the 50th article of the 
criminal ordinance. 

First, When the parly is caught- injlagrante delicto. 

Secondly, When there is manifest danger of bis- 
tscaping. 

Thirdly, When he is a vagabond, and has no certain 
domicile. 

But, owing to the weakness of the subaltern tribunals, 
which were composed of men not bred to the profession, 
(he fiscals very frequently, under the pretence of watching 
over the police, usurped the functions of the Court, in 
apprehending and releasing without due preceding in-* 
formation and authority, and expressly contrary to the 
£dict. 

The fiscals in the respective Dutch Colonies do not 
resemble the advocate fiscal or procureur general in 
Holland, in power or authority; they are not named 
advocate fiscal or procureur general, but they resemble 
rather the fiscals of districts. 

Thus it should seem that the functions of a fiscal in 
the Colonies are properly these: — 

To watch over the due observance of the laws. 

To pay particular attention to the enforcing of the 
colonial laws and regulations respecting the treatment 
of slaves, repairs of bridges, roads, &c. -' ^ 

And for this purpose to make frequent circuits in bis 
district to examine the state of the same. 

To 
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To inspect the provision grounds, sick housee, 
clothing, food, treatment, and condition of the negroes 
on the estates, to punish petty offences and misderaea- 
nors on the part of the slaves in a summarj but 
moderate way, by whipping and imprisonment, and in 
case of any breach of these colonial laws on the pari 
of the owner, to proceed for the penalty inflicted by 
law. These and other police functions are given to 
him in the different Ceded Colonies, but as they are 
chiefly matters of internal police and regulation, th^y 
are properly withia the province of the colonial 
legislatures. 

In case of any crime being committed, it is his duly 
to repair, with the two commissaries and greffier, tp 
the spot, and draw up a proc^S'Verbal on which to 
found the preceding information.* 

As public criminal prosecutor he conducts the process 
on the part of the crown, but he is not entitled to an 
advocate or procureur to appear and plead for him; 
however, this practice has prevailed by abuse in som# 

M 2 place* 



• As there are no commissaries in Essequibo^ the fiscal of that part of 
the united colony generally summons to his assistance, on these occasloni, 
the two nearest resident planters or burgher officers. 

At George Town, Demerara, where the ooort is held, the oomiDiasariea 
for the time being attend weeltly at the court-house, to take the ezamiiMU 
tions of prisoners and witnesses on the part of the fiscal, and are frequently 
obliged to travel from the remotest parts of the colony, where their estates 
happen to be situate, to perform this duty, and are summoned at tht 
discretion of the fiscti, wliich is averyBcrioas hardsii^ on the resident 
plaoters, and much complaiaed of; but while this code lemaiiit in for«t 
cAimot, I fear, be remedied. ' 
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places, and was perhaps to be tolerated in colonies 
while in their infant state. 

Much less is he permitted to charge for this assistance, 
or burthen the opposite party, since he is supposed to 
be legally qualified for his station, conformably to the 
spirit of the resolution of the States General of 1588 
already mentioned, and the 7th article of the criminal 
ordinance. 

With respect to his rank, he clearly takes precedence 
of the bar, and in court, when he reads his criminal 
claim and demand, or makes other communications, he 
sits on the right hand of the president, and above all 
the other members. But in pleading, he appears at the 
bar as other advocates, although his suits as fiscal 
have the preference. 

He is also ex officio a member of the court of policy, 
or legislative assembly, at Demerara. 

The exercise of these various, extensive, and acknow- 
ledged powers have too often led to the assumption of 
others, over which it is the office of the court to keep 
a strict and jealous eye, and not to sufier any departure 
from the criminal ordinance and Edict, since it always 
tends to confpund the respective duties of the judge 
and the fiscal, which the legislator has so carefully and 
so wisely distinguished. 

The fiscal is under the controul of the court in many 
respects. 

The court may admonish an^i reprimand him when 
they think he is negligent in the execution of his office ; 
tbey may, by the S7th article of th^ Criminal Ordinance) 

and 
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and 86th of this Edict, punish him for calumny, imper- 
tinent quibbles in pleading, and disobedience to the 
orders of the court 

The court has the ordering of the form of process, 
whether it shall be ordinary or extraordinary.* 

The question of suspending the fiscal, and appointing 
a fiscal ad interim, is a very delicate one ; but 1 should 
think it was the office rather of the governor than the 
court, for by the 7th article of the Instructions of the 
Court of Holland above mentioned, it is given by 
Charles Y. to the stadtholder, president, and mem* 
bers of the court of Holland, but immediate notice 
was to be given to the sovereign : but, as the stadthol* 
der clearly represented the Earls of Holland or sovereign 
•in the court, it seems to follow that the governor should 
rather exercise this power .f 

However, 



* And from this order^ at being an interlocatorj one, lays oo appeal, 
FMe Vott ad Pandeetas, tit, de AppeUationibvt, 

f Since presentiDg this report to Earl fiathurst, I have been favoared 
with the following note by- Mr. Philip Tinne, the late acting colonial 
secretary for the colony, whose resignation of an office, which he had so 
ably filled for many years, will be long felt as a serious misfortune to all 
those, who are any way connected with Demerara and Esseqoibo, either 
'as planters or merchants. 

** The court of Holland called the Hoogen Raad or High Court exercised 
powers which belonged to no other tribunal. To it was specially committed 
' the taking enquiries 00 charges against paUic fonctiooaries* No colonial 
court can be assimilated to it. 

** The oflke of suspending the fiscal most undoubtedly belongs to the 
'gofcrnor, as the Immediate repreacntative of the sovereign. Provision was 
-always made for the exercise of this power ia the governor's ittstmctions, 
i. i, in the Dutch time.*' 
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However,, although the oourt cannot perhaps sus- 
pend the fiscal, they may certainly appoint a fiscal 
adhoc* in cases of necessity, to prevent the delay of 
justice. 

That the fiscaPs office cannot be exercised by deputy ; 
and that he must actually reside, if it did not appear 
from the nature of his duties, is at least expressly 
enjoined by the 8th article of the Criminal Ordinance, 
which is as follows :-*• 

^^ How proper and necessary the residence of persons 
in office, particularly those concerned in the administra- 
tion of justice, is at the respective places of their 
ministry and jurisdiction, is notorious to all, and is 
positively enjoined by the Roman law, by which law 
it is not permitted that one person should hold two 
judicial offices, since it is properly observed, that one 
judicial office requires and demands, for the due and 
efiectual discharge of its duties, the whole and undi- 
vided attention of the person appointed to fill the same^ 
without admitting the capability of the said office^ 
being filled by deputy." 

And it is moreover to be observed, that such deputies 
do not take any oath to us, and are by no means of the 
same quality as their principal, and that they are subject 

to 



« Thia lippolotmeDt takes place wheo^ from circnmatauoes of relatiooaliip 
or otherwise, it would be Improper or indelicate for the fiscal to oondtiet 
the {M-osecotion; ob such occasions tb< coort appoints one of the bar for 
t\m especial purpose, who is termed a fiscal adhoc : also itt cases wheie 
the fiscal is chftlleagcd by the pnsoner on the ground of euniity or other 
raases. 
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to him, and liable to be removed according to his 
pleasure ; and furthermore that these deputies have 
neither the same salaries nor means to support them* 
selves honourablj^, nor befitting the dignity of their 
office, or to enable them to discharge its duties in the 
mtinner expected find required by a$ from their prin-* 
cipal, whence it is that they are not sufficiently respected 
or reverenced in their office. 

^' We therefore, being desirous to remedy this evil, have 
oifdained and do hereby ordain, that all persons holding 
offices concerning the administration of justice, govern* 
ment of the state, or receipt of public revenue, or other 
ofibes requiring actual residence, do, within the space 
of three months from the publication of these presents, 
repair to their several places or districts, there to 
exercise and discharge in person the duties of their 
respective offices, on pain of privation. 

<^ And we prohibit and forbid any such offices to be 
gcanted in future, but under the positive charge and 
condition of serving the same in person, and consequent- 
ly io case any person in offic^ shall obtain or be pro* 
moted to another, requiring residence, the first shall 
thereby and ipso facto become vacant and open to 
appointment." 






( 88 ) 



No. II. 

FORM OF INTERROGATORIES FOR THE EXA- 
MINATION OF A PRISONER IN EXTRAOR- 
DINARY PROCESS UNDER THIS CODE. 

Interrogatories made and delivered to the Honourable 
the Commissaries of the Court of Criminal and Civil 
Justice for the Colonies of Demerara and Essequibo, in 
the name and on the part of Theophilus Wili^iams, 
First Fiscal of the said Colonies (raiionS officii). 

To be answered to by the Negro man Louis, a prisoner 
at present in the colony jail. 

Q. What is your name ? — ji. Jjouis* 

Q. What is your age ?-^^. I donH know. 

Q. Where were you born ? — ^. On the coast of Africa* 

Q. What religion do you profess ?-— ^« I don't know* 

Q. What is your usual employment ? — A, A carpenter. 

Q. Are you free or slave ? — A. I am slave. 

Q. In the latter case, who is your owner ? — A, Mr. de 
Lisle. 

Q. Do you know a white man, an inhabitant of this 
colonjy by the name of Franckland ? — A. Yes. 

Q. If yea, are not you constantly under his care or 
protection ? — A. Yes. 

Q. Where do you reside? describe its situation exactly 
and minutely.—^. I live at my master, Mr. de Lisle's 
own place, in Cummingsburg, opposite the printer's office. 

Qt Does the coloured woman, Maria Tinne, reside on 

the 
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the same lot of land vl^here your home stands ?— ^. Yes, 
she bought half of the lot. 

Q. Is there aoy railing or fence between these premises 
and those on which you usually' dwell, and may one easily, 
without interruption, pass from the one you reside in to 
that where Maria Tinne dweUs ?-— ^. There is no railing ; 
one may go all about. 

Q. Did not a dispute, a few days ago, take place ber 
tween you and that woman ?— ^. Yes. 

Q. If yea, a further explanation on this subject to 
be asked, as detailed as possible. — A. In passing oyer 
her yard she told me not to walk there any more, which 
was the dispute. 

Q. Describe exactly the very spot where you were at 
the moment when the dispute in question took place.— *^. 
I stood in my master's yard, before the cistern. 

Q. And where was that woman, Maria, at that same 
moment ? name the rery spot.T— ^. In her own gallery. 

Q. How many paces do you think you were at that 
time from her ?— ^. About ten or twelve paces. 

Q. Were any other persons besides you and 4hat wo- 
man, Maria Tinne, present at the time and place when 
and where the altercation mentioned by the preceding 
articles took place ? — ji. There was another man, named 
John, belonging to the pilots ; [by reheating] John was 
a little before now, towards my house. 

If yea, the prisoner to be ordered to name all such 

« 

persons #ithotot omiMing any one of Ihem ? — ^Answered. 

Q. Do yoil Also know a white man by the name of 
Gaf michael ?— ^. Yes. 

0. If yea, a ftarther atccoant of the said Carmiehaers 
p^mm i6 btt' asked }^J[. Miss Mam Tiane's buUiand. 

K Q. Where 
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Q, Where does that Mr. Carmichael usually reside? 
state the place where he used to live as exactly as possi- 
ble.—-^. At the same house^ at Maria Tinne's. 

Q. Was that Mr. Carmichael also present when the 
aboveroentioned dispute between you and the coloured 
woman, Maria Tinne, took place? — A. Yes. 

Q. Has not that woman some little children ?«-uf. 
There are children in the house. 

Q. If yea, were not they, or some of them, playing 
near the door at the time when the dispute in question 
happened. — ^. There are always a parcel of children 
playing there at marbles. 

Q. If yea, how many of those children did you then 
see there?— ^. I cannot rightly say how many. 

Q, Did not you, when also thus engaged in the abovie- 
mentioned dispute, fling a bottle to the said woman 
Maria?' — A. Never, I never came near her. 

Q. If yea, what induced you to do so? — A, Answered. 

Q. Did not you there likewise insult her, by calling 
her Mulatto bitch? — A. No such thing. 

Q, Did not you also, on that same occasion, call her 
thief ? — A. I use the word of thief, but did not call her 
so. I said that, because the people had told that she 
had thieved the wine, she had a spite against me. 

Q. If yea, what induced you to give her that name ? 
— A. I did not call her a thief myself. 

Q. Did not you then likewise tell the said Maria 
Tinne that you would place her, and that her children 
should suffer? — A. I never spoke such a word. 

Q. Did not one of the Dienaars of the fiscal repair 
•there, whilst you were still disputing with* the said 
woman ? — A. No, but be came lifter the dispute was over. 
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Q. Did not then that Dienaar bid you to go With 
him to the fiscal?— -4. Yes, he did. 

Q. Did not you then endeavour to make your 
escape? — A, No, I requested the Dienaar to allow me 
to take my hat, whilst he stood before the door. 

Q. Did not the said Dienaar then attempt to keep 
you? — A. The Dienaar did allow me to take my hat, 
for which purpose he loosed me, standing in the mean 
time before the door. 

Q. Did not you say this : you damned Dienaar, if you 
come near me I will knock your head off? — A. Never, 
no such a thing. 

Q. Did not you then actually resist him when that 
Dienaar attempted to secure you? — A. No, when the 
Dienaar put the chain round my hand I dropped a little, 
on account of his squeezing me too much. 

Q. Did you not then likewise clench your fist against 
him? — A. I never did so. 

Q. Did not you then actually strike that Dienaar ? — 
A. I never did so. 

Q. If yea, what induced you to strike him?— -4. 
Answered. 

Q. Did that Dienaar ill treat you previous to your 
thus striking him ? — A. He striked me on the chin. 

Q. If yea, in what did such ill treatment consist ? — 
A. He hit me with his fist. 

S. Did the above mentioned Mr. Carmichael come up 
to assist the Dienaar whilst you (as stated by the fore- 
going articles) were resisting him? — A. Mr. Carmichael 
and Maria Tinne stood before the door, and did not see 
Mr. Carmichael assisting the Dienaar. 

V 2 Q. Did 
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£. Did that Dienaar then actually secure you? — 
A. Yes. 

2. Whither did he then immediately carry you? — 
A. To the fiscal. 

S. Did not you then still continue struggling and 
fighting with the Dienaar all along the road ? — A. When 
the Dienaar was continually twisting my hand with the 
chain I stooped often, which might appear that I was 
struggling. 

S. Were you afterwards brought in jail ? — A. Yes. 

S. If yea, by whose order ?— ^. The fiscal. 

S. Have you any thing to state in excuse or exculpa- 
tion of your conduct, as mentioned by the above articles. — 
A. I have nothing more to say. 

S. If yea, state freely what you have to state in your 
defence ?— -4. Answered. 

S. The above questions with the answers were read 
over to the prisoner, the same to be asked whether he 
persist by the same. — The above articles having been 
put to the prisoner, he declared to persist by his answers^ 
and said that they were all right. 

(Signed) THEOPHILUS WILLIAMS, First Fiscal. 

Thus interrogated and answered, as heretofore, is set 
forth in the presence of the undersigned Counsellor 
Commissaries, at the Court House, George Town, 
Demerara, the 20th of December, 1815, 

In my presence, 

(Signed) J. J. L. MOLIERE, 

Clerk, Court of Justice. 
(Signed) JAMES ROBERTSON. 

J. H. BOODE. (A true copy). 
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OBSERVATIONS. 



The above speeimen of interrogatories ia criminid 
process has been taken^ without any invidious selectioo, 
from the numbers in the records of the court of jusii^, 
and is merely meant to illustrate the system under whtd|i 
an Englishman, by merely placing his foot in a Dutch 
colony, for mercantile purposes, may find, to his great 
surprise, that he has lost his birthright of a trial by 
jury ; and is exposed, in a place subject to his natural 
sovereign, to an inquisitorial process, conducted accord-^ 
lug to the forms of the sixteenth century, with the ex- 
ception only of the torture, and conducted by a foreign 
lawyer, under the authority of a code the language of 
which, being in old Dutch, he cannot be supposed to 
understand* 

The practice of framing these articles or interrogato- 
ries upon the Qiere charge or information of the accuser, 
taken in a loose way before a Burgher officer, and be* 
fore even the prisoner has been heard by a regular 
magistrate, must necessarily render many of them su- 
perfluous, as they proceed by presumption and anticipa- 
tion of the prisoner's answer ; hence a great and un- 
necessary expence to the colony ; and the natural result 
of questions framed this way is, that many of them are 
leading, captious, or unnecessary. 

Stronger examples might have been furnished by me 
from the records of the court, than the one I have given 
above, of the absurdity and inefficiency of the present 

system ; 
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system ; but I do not wish to reason or draw conclusions 
from an extreme case, or that which even approaches 
to it, as it is not a fair way of attacking any system. 
That only which is of frequent and ordinary occurrence 
in any system, in its regular working and operation, is, 
in my opinion, the only fair criterion, and the only fair 
way of attacking it by example ; for to argue from the 
use to the abuse or from the abuse to the use of any 
thing, through as old as the days of Aristotle, is still a 
pernicious but very common sophism. 

From this specimen of interrogatories, it will be seen 
how much more just and efficient, for all the purposes of 
truth and its investigation, is the English mode of viva 
voce examination, wherein the subsequent question, under 
the c orection of the court, is regulated by the answer to 
the preceding one, and even by the manner in which that 
answer is given. « 

It would, I am confident, be much more intelligible to 
the negro and man of colour, as it is much more natural. 
I have been obliged to witness very distressing instances 
of the inefficacy of the present mode in the Dutch colo- 
jiies in eliciting the fact, and what is more, its injustice, in 
attempting to extort or draw it from the prisoner by en* 
trapping questions.^ The sound and wise maxim of the 

Roman 



* One remarkable iustance of this, which occurred within my own know- 
ledge, I cannot refrain from giving. 

A free man of colour bad been indicted for firing a fowling-piece wahtonly 
at some of his comrades, who were out shooting. The fact of his having 
fired at them he bad positively and expressly denied in his answer to a pre- 
ceding qaestion. Some few interrogatories after, he was asked, by a written 
interrogatory, this question: " at what distance were yoa from your friendc 

when 
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Roman law in civil cases, which throws on the plaintiff the 
onus of proof ^^ actori incumbii probation ^ seems to me 
to have been departed from in criminal cases, precisely, 
in which the defendant has a greater stake. In the one 
he only defends his property, in the other his life. The 
English, in their present criminal code, have not fallen 
into this error, or rather injustice, perhaps; they are the 
only people in Europe who have not. What effect this 
may have had on their character and civil institutions, 
might furnish a curious and fruitful subject of enquiry to 
the philosophic historian. 

Lest I should be accused of having contented myself 
with pointing out the evils of the preceding system without 
attempting to suggest a remedy, I print the following 
letter to Mr. Goulburn on the subject. 



when you fired at them ?" Had he answered twenty or thirty yards, the 
effect would have been the same, and he would have been held to have con- 
fessed the crime charged in the indictment. However, I did not permit the 
question to be put. 

It will be seen that this is precisely the old captatory question of the 
Greek sophists, viz. Have you done beating your father yet ? An answer, 
either yes or no, is sufficient to entrap the party. I have seen number- 
less instances of this in the mode in which the interrogatories were 
framed, and found it extremely difficult to check the practice. 
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PLAN FOR SHORTENING THE CRIMINAL 
PROCESS AT DEMERARA. 

Temple, December 7> 1819. 

Dear Sir, 

I HASTEN to avail myself, so soon as my profes- 
sional avocations will permit, of the pei*misston 
you were pleased to give me, in the conversatbn 
I had with you on the subject a few days since, 
at Downing Street, to present to you a short 
outline of the reformation I took the liberty to 
suggest may be made in the present mode of 
proceeding at Demerara, and the other Ceded 
Colonies, in Criminal Cases* 

The subject, it must be confessed, is a very 
important, one, not only as it r^ards humanity, 
and the extensive slave population at present 

o e ^ iiffected 
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affected by it, but also as it regards the interests 
of the proprietors, which suffer most severely un* 
der the present system. 

It is a question on which I had Jong reflected, 
previously to the Report I had the honor to 
present to Earl Bathurst on the subject, at his 
express desire, above two years since ; and I may 
venture to say, that all I have witnessed and 
experienced on the spot where the Dutch Cri- 
minal Code is in force, and all I have thought 
since, in an abstracted point of view, tend to 
confirm me in the opinion, that his Royal High- 
ness the Prince Regent could not confer a greater 
benefit on these valuable Colonies, than by abo- 
lishing the present form of criminal process in 
force there : uz. of proceeding by written inter- 
rogaitories ; and substittrting, so &r as it id locally 
practicable, thd vivd voce examination practised in 
tills country* 

The present criminal style ot matdner of pro* 
deeding, was published in the year 1544, dnd 
de<&red to be lltw, and bindiiig on the courts of 
Holland, by an Edict of Philip II., as Ear! of 
Holland. 

To any persorT who reads it, it will be evident 
that it is not calculated for the present state of 
society; inasmuch as the^ appticatibn of the tor- 
ture 
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tan is now iikacbtniirible under H» Migesey's 
goveratdetlt* 

Leasvii^ this oiit» the process becomes imperfiscti 
and inapplicable to its original purpose/ of eUcit* 
ing the fact by the confession of the party 
accused ; and, in so far, is at tatad variance with 
the mode of proceeding in England under the 
plea of not guilty. 

The interrogatories to elicit the confession dre 

lo%, tedious^ and expensive, and very frequently 

irrelevant, or, what is worse. Captious and lead- 

' in^ and as such quite improper to be put to a 

negro, or any person of colour. 

It was the custom, when I was atDemerara, 
to thm^e the colony a guilder for each interrop 
gatory ; this naturally encouraged the deal's 
lawyer who prepared them to multiply the e%t^ 
minations and swell the proceedings. 
** The counsellors commissaries, who are bound 
by the law to be present at each of these exami- 
nations, are paid for their attendance; a pay I 
believe they would most gladly decline^ could 
their attendance be dispensed with. 

The making up of the proceedings when the 
examinations are closed, and the fiscal is ready 
to go to trial, is voluminous, and highly expen- 
sive by the tarif of the Colony. 

The 
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' The claim ' and demand of the fiscal contains a 
long recapitulation of the whole of the pro- 
ceedings/ and is rather an argument rmonni* 
than an indictment, although it concludes with 
praying some specific punishment. 

It is then that the functions of the court may 
properly be said to begin ; ail preceding is the 
office of the fiscal, assisted by the commissaries^ 
who are supposed to perform the office of the 
jn^e d^ instruction (for in reality the fiscal does 
every thing), and thus, after a lapse of generally 
two years consumed in these preliminary pro- 
ceedings,! the real trial may be said to commence. 

I need not point out the manifest injustice and 
cruelty to the party accused, in being thus kept 
in suspense, or perhaps detained in prison all 
this time before he is brought to trial ; nor the 
hardship imposed on the planter of being de- 
prived of the labour of perhaps his most valua- 
ble negroes, if innocent, during this long confine- 
ment, and returned to him contaminated, even if 

declared innocent.;!: 

To 



* See note to Article xvii., Report. 
f See Observations, and Artkle" yiii. of Report. 
% I have known sojne planters refuse to take back their 
negroes under such circumstances. 
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To .small estates, which may be deprived of 
their mbst useful hands^ this is absolutely ruinous ; 
instances have occurred of ten or fifteen negroes 
at a time being committed for trial from one 
estate, on a groundless charge of conspiracy. 

When it is considered that, owing to the ineffi- 
cient means at Demerara to prevent escapes from 
the gaol, the negroes are regularly, put into the 
stocks every evening to secure them,* a long 
confinement before trial under these circum- 
stances is in itself a most severe punishment, 
even to those who are ultimately convicted, but 
to those who are acquitted a very serious in- 
justice. 

Another misfortune under this code is, that it 
is perfectly unintelligible to the majority of the 

members 



* This was the case even with those who were confined for 
slight misdemeanors; and the Drossart assured me he had no 
other way of preventing escapes. I must do Lieutenant General 
Hurray, the Governor of the Colony, the justice to say, that on 
my representing this to him, and requesting additional sentinels, 
he agreed with me in the hardship of the case ; but convinced 
me, by a calculation, that such was the weakness and insoffi« 
ciency of the military force allowed by Government for the pro- 
tection of the Colony, that hS could not possibly allot more 
sentinels for the public gaol. I am not informed whether any 
regulation has since taken place in this respect. 
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metAen of the courfc wImm duty it is to apply it, 
iMrho jr« generally Englisbam, unaequaiated with 
the Dutch lav» or the Dutch knguflge mmldch it 
ispuUished; whidi nftturaUygires. the fiscal^ if a 
Dutch lawyer^ an influence beyond his offic? $ and, 
besides, there are so many difficulties with respect 
to die code itself, that I never yet witnessed a 
criminal process at Demerara which did pot create 
a warm argument between the Dutch lawyers 
themselves, and place the court in a state of great 
and distressing difSculty. 

In a colony like Demerara, which is anglicising 
rapidly, and where the Dutch proprietors are 
daily ceding their property to the English, and 
abandoning the settlement, the policy of con- 
tinuing a criminal code totally foreign to the habits 
of the people, and which they cannot understand 
even when called upon to administer it as judges, 
becomes a serious questipn ; and even the advo- 
cates for continuing the present system of proceeds 
ing by interrogatories, as affording a greater check 
on the court, if they were aware, as I am, how 
much depends on the juge (^instruction in 
making up these proceedings, and how little pro- 
tection there is for the prisoner who is examined 
with closed doors, would prefer the viva voce ex- 
amination in open court, of which, if necessary, 
as you suggested, notes may be taken during the 

trial 
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trial as in Engfand, and whicb^ I may say from 
experience, would be a greater and much more 
eflbctaal clieck. 

• • But, notwithstanding sdl these inconveniences 
of the present system, and many more which I 
might a<Mace and are stated in my report, I must 
awn that if the remedy were difficult I should hard- 
ly have ventured to propose it, as I am well aware 
how ill advised it is to attempt changes of this na- 
ture: without very strong grounds, and seeing 
dearly our last step before we make our first ; 
but, fortunately, the task is easy : it involves no 
change of the law so far as it regards punishment, 
nor aifects in the slightest degree the civil manner 
of proceeding, which is perfectly distinct, and of 
which I am prepared to speak highly. 

tt only regards the mode of finding the fact in 
criminal cases, and proposes to leave to the court;, 
in the nature of a jury, what is now imperfectly 
and tediously done by the fiscal and commissaries. 

The outline. Sir, that I shall venture to submit 
to you, 19 ^simple, and as follows : — 

I should propose. 

First, to appoint local magistrates* from amongst 

p the 



* There are no local or rural magistrates at Demerara. The 
fiscala alone act as mag^trates, and if they both reside in George 

TeifD 
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the most respectable of the resident proprietors. 
The members of the courts of policy and justice 
to be ex officio magistrates in their own districts, 
with some of the ordinary powers of English ma- 
gistrates, such as to take preliminary informations 
in criminal matters, and secure offenders ; but prin- 
cipally to punish on a summary hearing, but to a 
degree to be limited, petty offences of the slaves, 
in order to save the time and expense of their 
being sent up to George Town, and perhaps de- 
tained and proceeded against there by the fiscal in 
the tedious form of a regular criminal process 
for a mere trifling misdemeanor^ or stealing 
a fowl, or a common assault, or words spoken; 
the authentic copy of the interrogatories I annex- 
ed to my vReport, presented to Earl Bathurst on 
the subject, is an instance of the abuse of this 
code by the fiscal in the latter case.* 

The next point would be to make every session 
of the great court, of which there are six yearly, 
a regular session of gaol delivery, and to compel 
the parties, whether fiscal or prisoner^ to proceed to 
trial, except in cases of absolute necessity for de- 
lay, 

Town^ the inconvenience to Essequibo and the remote districts 
is obvious, for the burgher officers are little more than officers 
of militift. 

* Appendix, No. ii. 
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iayr as the absence of a material witness, to be 
determined on by the court. 

This I am convinced is perfectly practicable if 
the present mode of proceeding were abolished, 
which quite puts it out of the power of the court 
to accelerate the proceeding. While at Demerara, 
the applications of the planters to me to have their 
negroes in confinement brought to trial were fre- 
quent atid distressing ; I could do no more than 
expostulate with the fiscal, whose constant answer 
was, that the examinations were not yet closed, 
and nothing but a positive declaration on my part^ 
in the court of policy, of my determination to sub- 
mit the system to Earl Bathurst, and its abuses, 
enabled me to bring any criminal cases to a close 
during the term of my Presidency. 

The next step would be to cause the fiscal,* or 
prosecutor for the crown, to proceed by the simple 
form of indictment, framed according to the of« 
fence as practised in England, instead of the long 
and expensive claim and demand at present used, 
which, although it is read aloUd in court while the 

p 2 negro 

* While th^ fiscal is a Dutchman, which he must be under 
the present system, for an Englishman can scarcely be found 
who understands it, I see no chance of the proceedings being 
shortened ; in fact, I understand that no improvement hat yet 
taken place. 
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negro is at the bar, I have observed, tends only to 
confuse and bewilder his faculties, and absolutely 
fatigues the court itself. 

The hearing and examination previously to 
commitment for trial might.be before local ma- 
gistrates, or two members of the court as com- 
missaries, assisted by the fiscal and secretary ; but 
with respect to the local magistrate, I would sug- 
gest that he should not be 4t liberty to decide 
finally, on commitment, for trial or release, in 
matters beyond his jurisdiction; but he should 
merely, after one, or two hearings at the mosti 
remand the party accused^ with the pi^pers, &c. 
to the fiscal of the district.* 

But on no account should, for the reasons above- 
mentioned, written interrogatories be permitiedt 
nor more than two or three hearings at the most 
allowed, before the final order for commitment^ 

for trial, or release. 

On 



* Till something like the institution of a grand jury couM 
be established^ it would be advisable ,to have some check on 
the discretion of the fiscals^ as to final commitment for trial 
or release. 

This might be obtained in cases at George Town, by the 
fiscal calling to his aid the two commissaries for the time being, 
and for Essequibo, by the fiscal summoning the three nearest 
local magistrates. 
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On the day of trial, due notice of which should 
be given by the fiscal to the accused, the court 
should cause to be read by the secretary the 
short indictment of the prosecutor for the crown ; 
it should then be explained, if necessary, by the 
president to the prisoner, and he should be called 
upon to plead in the usual way. In the case of 
a negro or person of colour, a junior counsel should 
be appointed by the court to assist him, mtix 
permission also to the owner or person represent'-^ 
ing him, in cases of slaves, to assist them in ptie-^ 
paring their defence, in order to avoid any invidious 
observations. The fiscal should then state his 
case, and call his witnesses, and examine them 
vhd voce. In like manner the prisoner should be 
heard^ by himself or counsel, and his witnesses 
examined, subject in all cases to such questions as 
the president, or any member of the court, should 
think fitting, with the usual liberty of cross-ex«^ 
amination. 

The president should then perform the office 
of the judge in England, by summing up in open 
court; the other members would then perform 
the functions of the jury, and should decide with 
closed doors, with this difference, that the presi-> 
dent should vote with them. In capital cases, to 

form 
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form a court the number should be at least eight, 
and in case of equality, the president should have 
the casting vote. 

This, Sir, is a short outline of the mode of pro- 
ceeding in criminal cases, which I would venture 
most respectfully to submit to your consideration, 
and that of the Right Honourable the Secretaty 
for the Colonial Department. It is the result of 
experience, and long and painful reflection; my 
feelings suffered much while at Demerara, by 
witnessing misery which I could not relieve — 
useless, unproductive misery — not the result of 
punishment, but the anticipation of it before trial. 
And I must do the planters the justice to declare, 
that. they are as averse to this system as I am. 
In fact, they are material sufferers by it ; and I 
am persuaded that nothing more than a full know- 
ledge of these evils is necessary, Sir, to originate- 
in your office a remedy. 

The remedy I propose will naturally involve- 
the repeal of the present — ^although ancient — cri- 
minal pirocedure, which, as it is law by virtue of 
the edict of Phillip II. as sovereign of Holland, 
and by a decree of their High Mightinesses, 1774f 
regulating the manner of proceeding in the Colo-' 
nies ordered to be in force there, it could not, I^ 

conceive. 
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conceive, be repealed by a less authority than 
that of his Royal Highness in Council ''^ 

Much, Sir, that might be said on this subject 
I have omitted, as your own information will sug' 
gest it ; and the details of the plan, should it meet 
with encouragement, may be easily prepared here, 
and the mode of proceeding defined with legal 
precision. 

One very great encouragement to the adoption of 
this plan, Sir, seems to be its close resemblance to 
the law under which the greater part of the pre- 
sent proprietors and settlers have been bred. And 
the circumstance you mentioned the other day, 
that the number of English practitioners at the 
Demerara bar was increasing, would, while an 
English barrister presides in that court, render 

the 



* Eveu this very decree seems to admit the Decessity of 

flome change with respect to its application in the Colonies ; for 
the words are : 

** And furthermore the court shall^ in the pleadings^ regulate 
themselves by the style or manner of proceeding prescribed by 
the committee of ten, and in criminal proceedings after the cri- 
minal ordinance and style of proceeding of the year 1570, so 
fsLT as the same is applicable to the constitution of the colonies, 
and can be observed therein, and further in every thing not 
herein provided for, they shall proceed according, to the written 
or Roman Law." (See note to Article haxhu. Report.) 
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the proceedings, under this system, not only easy 
but clear and intelligible. 

In the hope, Sir, that you will favour me so far 
as to bestow on this communication an early con- 
sideration, 

I have the honour to remain, 
Dear Sir, 
With the sincerest respect and regard. 
Your most obedient and very humble servant, 

J. HENRY. 

?• S. It deserves also to be remarked, that the 
Dutch have abolished this code in their own coun- 
try, and also in the sister colony of Surinam. 
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